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CHANGES IN UKRAINIAN ANTIMONOPOLY LEGISLATION

The Law of Ukraine "On the Protection of Economic Competition" (the "Competition Lau/')
is the key legislative act governing competition in Ukraine. On 14 April 2009 the Draft Law on
Amendments to the Law on the Protection of Economic Competition (the "Draft Lavr/') was
adopted as a basis in theVerkhovna Rada (Ukrainian Parliament).

The Draft Law envisages new increased thresholds, which trigger the need for companies
participating in economic concentration to obtain mandatory antitrust clearance in Ukraine
from the Antimonopoly Gommittee of Ukraine ("the AMC"). The draft law defines the
following three thresholds:

1) the aggregate asset value or the aggregate sales volume of all of the participants in the
transaction for the previous fiscal year exceeds the Hryvnia equivalent of EURO 50 million
(calculated on a worldwide basis) at the exchange rate of the National Bank of Ukraine (the
"NBU") as of the last day of the immediately preceding fiscal year (now this sum is equivalent
to Euro 12 million) provided the aggregate asset value or the aggregate sales volume in
Ukraine of at least two of the participants in the transaction exceeds the Hryrnia equivalent
of EURO 4 million at the NBU exchange rate as of the last day of the immediately preceding
fiscal year; or

2) the aggregate asset value or the aggregate sales volume of at least one participant in the
transaction on the territory of Ukraine exceeds the Hryvnia equivalent of EURO 50 million at
the NBU exchange rate as of the last day of the immediately preceding fiscal year (now this
sum is equivalent to Euro 1 million) provided the aggregate asset value or the aggregate
sales volume of at least one other partlcipant In the transaction for the previous fiscal year
exceeds the Hryvnia equivalent of EURO 50 million (calculated on a worldwide basis) at the
exchange rate of the NBU as of the last day of the immediately preceding fiscal year; or

3) the market share of any participant in the transaction or the combined market shares of all
the participants in the transaction, exceeds 35% in any commodity market in Ukraine and
the transaction is implemented in this or in a neighboring market irrespective of the total
participants'aggregate asset value or the aggregate sales volume (this threshold was left
withoutchanges).

The Draft Law, if adopted, would substantially relieve the burden from middle-sized
companies to notiff the AMG about transactions, which have little or no real impact on
competition in Ukraine.

NON.COMPETE PROVISIONS ALERT

There are many types of non-compete arrangements used in worldwlde market practice.
Generally, such provisions are included in shareholder agreements, joint venture
agreements, share purchase agreements, etc.

An analysis of the Ukrainian legislation suggests that such arrangements may constitute
anti-competitive concerted actions under the Competition Law, and, thus, parties are
required to obtain separate AMC approval for them, unless they fall under limited
exemptions allowed by the Competition Law. Agreements containing non-compete
arrangements do not need to be governed by Ukrainian law in order to be subject to the
Competition Law. lt is sufficient that they have or may have an effect on competition in
Ukraine.

The AMC for a long time largely ignored non-compete arrangements in agreements, but
lately it started developing its practice in this area. Most recently, the AMC has opened an
investigation against the Ukrainian mobile operator "Kyivsta/' and its shareholders on
whether the non-compete arrangement in their shareholder agreement violates the
Competition Law.

In case the provisions of this shareholder agreement are found to violate the Competition
Law the infringing parties may be fined in the amount of up to 10% of their global annual
turnover. This is an important development in the AMC practice, which alerts companies
operating in Ukraine to review their agreements and possibly amend them to remove non-
compete arangements, and to monitorthis issue more closely in the future.
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Hoeocrn 3axoxqAarenbcrBa

143M EH E Hnf, B vKPAl4 HCKOM AHT]4 MOHO non bHOM 3AKOHOAATEn bCTB E

3aron Yxpaunu "O saulrre gKoHoMr4rrecrofi KoHrrypeHquu" ("3aKoH o Koxrypenqnn") oro
ocHoeHofi 3aKoHqAarenunurfi aKr, perynupyloqril Bonpocbr KoHqypeHqnh B Vrpaune. 14
anpene 2009 roAa B Bepxoeuoi PaRe (flapnaueure Vrpanuu) 6un npnHer 3a ocHoBy
3aroHonpoeKr "O BHeceHun rgMeHeHhfi e 3arou Yrpauubr "O gaqure oKoHoMnqecroil
KoHKypeHqr414".

SarouonpoeKToM npeAycMarpnBaprcq HoBHe yBenrqeHHue noporoBHe noKa3areflu,
KoropHe o6sgHeaor KoMnaHun, y\acrByrorqre B gKoHoMuqecroil KoHqeHTpaqt u, nonyqurb
pa3peueHue B AurruouonoflbHoM KoMurere Vrpauuur ('AMK'). 3aroH onpeAefleer
cneEylorqHe Tpr4 nopora:

1) coaorynHafl cror4Mocrb aKTnBoB rnn coBoKynnufi o6ueu npoA€DK Bcex yqacrHr4KoB qAenKt,l
3a npeAu4yqrfi $rHaxcoeufi ro4, B roM qucne 3a py6exour, npeBHuaer cyMMy,
oKBr4BaneHTHyro 50 unH. eBpo no oSrquanbHoMy lrypcy HaqnouanbHoro 6anra Vrpanuur
('HEy"), AeficreoeaBuJero B nocneAHuil AeHb npe4br4yrqero $uHaucosoro roAa (ua
cero4Helrnrft AeHu gra cyMMa cocraBnnet 12unu. eepo), npr oroM coBoKynHae cror4Mocrb
aKTuBoB r4Jl4 coBorynHuil o6ueu npoAax a VrparHe, no rpafrHefr Mepe, AByx yqacrHt4KoB
cfleflKr, AonxHbr npeBbruarb cyMMy, oKBr'rBaneHTHyro 4 unn. eBpo no oSr,rqranbHoMy (ypcy
HEY ycraHoBneHHoMy B nocn etrunilAeHb npeAbrgyr4ero SrnaHcoBoro ro4a: nnn

2) coaoxynHas cror4Mocrb aKTuBoB unn coaorynnufi o6ueu npoAar xore 6ur oflHoro
yqacrHuKa cflenKu Ha reppnropr4r4 Vrparuu npeBbruaer cyMMy, gKBr4BareHTHylo 50 unH.
eBpo no oSnquanbHoMy Kypcy HEY nencrBoBaBuJeMy B nocfle4Hrfi Aexu npegbrAyqero
$nnancoBoro ro4a (na cerogxsurHrfi AeHb gra cyMMa oKBr4BaneHTHa 1 unH. espo), npn oroM
coBoKynHar cror4Mocrb aKTHBoB unh coBoKynHurfi o6ueu npoAax xorn 6ur o4Horo Apyroro
yqacrHrKa qAeflKn sa npe4brAyquh Snnancoeuft rog, B ToM r{rcne sa py6exoM, npeBbruaer
cyMMy, oKBrBa.neHrHyro 50 rtrnu. eBpo no o$nqranbHoMy Kypcy HEY AeficrBoBaBuJero B
n ocneAH r fr ge u u n pqAuAyr4e ro Qr na H co Bo ro ro4a; unn

3) gons Ha onpegeneHHoM ToBapHoM pbrHKe KaKoro-nu6o yvacrHrKa c4enKu unn coBoKynHae
AOng yqacTHl,rKOB qAenKr npeBHuaet 35o/o,14 KoHqeHTpaqrr coBepuJaeTce Ha AaHHoM nnu
cMexHoM c Hr4M pHHKe roBapoB He3aBrcuMo or o6ulefi cror4Mocrn aKTLTBoB nnr coBoKynHoro
o6ueua peanrcaqilh roBapoB yqacrHr'rKoB KoHqeHTpaWn (flaHxurfi nopor ocrancs 6eg
nsuereHnfi).

B cnyvae npnH+Tne 3arononpoeKT cyu{ecrBeHHo o6ner.{ur 6peur, BosnoxeHHoe Ha cpeAHre
no BennqhHe KoMnar.nn B cBs3r4 c yBeAoMneHreM AMK o c4enKax, Koropbre oKa3brBapr
He3HaqnrenbHoe Bnr4sHue unh coBceM He Bnrrlor Ha KoHKypeHqrrl BYrpaune.

PncKn BKn|oqEHun nonoxEHnn o HEKoHKypEHqHU B AoroBoPbl

Gyqecrayer MHoxecrBo Br4AoB AoroBopeHHocrefi o6 orpanrqeHnn KoHrrypeHqnh, Koropbre
rBnf,lorcr qacrbro rurpoeofi punounofi npaKT,rKr,r. Kar npaBnno, TaKre nonoxeHnt
BKnrcqaprcg B cornauJeHrg aKr{r4oHepoB, AoroBopbr o coBMecrxoft genrenbHocn4, AoroBopbr
Kynnn-npogaxr arqril h r.n.

Ananug yKparHcKoro 3aKoHo4arenbcrBo noKa3brBaer, r{To B coorBercrluu c Sarorour o
KoHrypeHLll4h raKue AoroBopeHHocn4 Moryr cocraBnf,Tb aHTilKoHr(ypeHTHbre cornacoBaHHbre
geitctanna, u, TaKrM o6pagout, cropoHbr .qonxHbr 6ynyr nonyqnrb Ha HHx or4enbHoe
oAo6perue AMK, ecnu ronbKo oHr He nonaAapr B orpaHr4r{enxuil nepeqeHb ncrnnuennfi,
n pegycMorpex u ur fi 3aronou o Kon rypeH qu n. CornaureH r4e, co4epxa qre AoroBopeH Hocn4 o
HeKoHKypeHq l ru ,  He  o6sgarenbHo AonxHbr  pery f l rpoBarbce  yKpauHcKr4M
saKoHo4areflbcrBoM, .{ro6ur noAnagarb no4 geficrere 3arona o KonrypeHqrh. ,Qocrarovro
Toro, qro oHr4 Bnrrror rnr Morfr Bnhsrb Ha KoHKypeHqnp e Vrpanne.

flonroe BpeMr AMK yrrHopnpoBafl noflo6nue floroBopeHHocrr4 o HeKoH(ypeHqrr, Ho B
nocne4Hee BpeMe oH Har{an pa3BnBarb cBo}o npaKrrKy B oroM orHouleHrn. CosceM HeAaBHo
AMK Haqan paccflegoBaHue npon4B yKpauHcKoro oneparopa uo6ununoficasgn "KheBcrap" 14
ero aKquoHepoB c qenbp BbrgBneHh9, He HapyuaeT nn AoroBopeHHocrb o HeAonyqeHru
KoHrrypeHqnn B nx aKqnoHepHbrx cornauJeHnnx rpe6oBaHr4e 3aroxa o KoHrypeHquh.

B cnyvae ecnr noroxeHue AaHHoro comauJeHr" 
"*qrorlpoa 

6y4yr nprcHaHbr raKnMr, qro
Hapyuapr 3axos o KonrypeHqur, cropoHbr napyunrenr Moryr 6urru ourpa$oBaHbr Ha
cyMMy B pa3Mepe Ao 10To ux roAoBoro o6opora. ero aaxHoe r,rgrueHeHre B npaKrrKe AMK, a
cBe3r4 c KoropbrM KoMnaHnsM, pa6oranuquu a YxparHe, cneAyer nepecMorperb cBor4
cornaueHuflu, Bo3MoxHo, BHecrr B Hux nonpaBKu, yAannBAoroBopeHHocrl4 o HeAonyqeHuu
Ko H frype H qrun, arao(e 6onee B H Lr M aren bHo orcnexta Barb gror Bo n poc e 6y4yqe ir.
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