Legal Servicesin Ukraine and the CIS

The Legal Alert
CHANGES IN UKRAINIAN ANTIMONOPOLY LEGISLATION

The Law of Ukraine “On the Protection of Economic Competition” (the “Competition Law”)
is the key legislative act governing competition in Ukraine. On 14 April 2009 the Draft Law on
Amendments to the Law on the Protection of Economic Competition (the “Draft Law”) was
adopted as a basis in the Verkhovna Rada (Ukrainian Parliament).

The Draft Law envisages new increased thresholds, which trigger the need for companies
participating in economic concentration to obtain mandatory antitrust clearance in Ukraine
from the Antimonopoly Committee of Ukraine (“the AMC”). The draft law defines the
following three thresholds:

1) the aggregate asset value or the aggregate sales volume of all of the participants in the
transaction for the previous fiscal year exceeds the Hryvnia equivalent of EURO 50 million
(calculated on a worldwide basis) at the exchange rate of the National Bank of Ukraine (the
“NBU") as of the last day of the immediately preceding fiscal year (now this sumis equivalent
to Euro 12 million) provided the aggregate asset value or the aggregate sales volume in
Ukraine of at least two of the participants in the transaction exceeds the Hryvnia equivalent
of EURO 4 million at the NBU exchange rate as of the last day of the immediately preceding
fiscal year; or

2) the aggregate asset value or the aggregate sales volume of at least one participant in the
transaction on the territory of Ukraine exceeds the Hryvnia equivalent of EURO 50 million at
the NBU exchange rate as of the last day of the immediately preceding fiscal year (now this
sum is equivalent to Euro 1 million) provided the aggregate asset value or the aggregate
sales volume of at least one other participant in the transaction for the previous fiscal year
exceeds the Hryvnia equivalent of EURO 50 million (calculated on a worldwide basis) at the
exchange rate of the NBU as of the last day of the immediately preceding fiscal year; or

3) the market share of any participant in the transaction or the combined market shares of all
the participants in the transaction, exceeds 35% in any commodity market in Ukraine and
the transaction is implemented in this or in a neighboring market irrespective of the total
participants' aggregate asset value or the aggregate sales volume (this threshold was left
without changes).

The Draft Law, if adopted, would substantially relieve the burden from middle-sized
companies to notify the AMC about transactions, which have little or no real impact on
competition in Ukraine.

NON-COMPETE PROVISIONS ALERT

There are many types of non-compete arrangements used in worldwide market practice.
Generally, such provisions are included in shareholder agreements, joint venture
agreements, share purchase agreements, etc.

An analysis of the Ukrainian legislation suggests that such arrangements may constitute
anti-competitive concerted actions under the Competition Law, and, thus, parties are
required to obtain separate AMC approval for them, unless they fall under limited
exemptions allowed by the Competition Law. Agreements containing non-compete
arrangements do not need to be governed by Ukrainian law in order to be subject to the
Competition Law. It is sufficient that they have or may have an effect on competition in
Ukraine.

The AMC for a long time largely ignored non-compete arrangements in agreements, but
lately it started developing its practice in this area. Most recently, the AMC has opened an
investigation against the Ukrainian mobile operator “Kyivstar” and its shareholders on
whether the non-compete arrangement in their shareholder agreement violates the
Competition Law.

In case the provisions of this shareholder agreement are found to violate the Competition
Law, the infringing parties may be fined in the amount of up to 10% of their global annual
turnover. This is an important development in the AMC practice, which alerts companies
operating in Ukraine to review their agreements and possibly amend them to remove non-
compete arrangements, and to monitor this issue more closely in the future.
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Hoeoctn 3akoHopaTenbcTea
M3MEHEHWA B YKPAUHCKOM AHTUMOHOINOJIbHOM 3AKOHOOATEINbCTBE

3akoH YkpauHbl “O 3awmute 3KOHOMUYECKOW KOHKypeHuun” ("3akoH o KoHKypeHuuun”) ato
OCHOBHOW 3aKOHOAATENbHbIN aKT, pPerynupymlowui Bonpockbl KOHKYpeHuuu B YkpauHe. 14
anpensa 2009 roga B BepxoBHov Pape (IMapnameHte YkpauHbl) Gbin NPUHAT 32 OCHOBY
3akoHonpoekT "O BHeCeHMM u3MeHeHuin B 3akoH YkpauHbl "O 3almrte 3KOHOMUYECKOM
KOHKypeHLUun".

3aKoHONPOEKTOM NpeAycMaTpuBaloTCsl HOBbIE YBENMUYEHHbIE MOPOroBble MoKasaTenu,
KoTopble 06513bIBalOT KOMMaHUK, Y4acTBYyOLLUE B 9KOHOMUYECKOW KOHLIEHTPaLUK, Nony4unTb
paspelwieHne B AHTUMOHOMOMNbLHOM komuteTe YkpauHol ("AMK"). 3akoH onpepenser
criepyloLume Tpy nopora:

1) coBOKyNnHas CTOMMOCTb aKTUBOB UIIU COBOKYMHbIA 06beM Npoaax BCEX y4aCTHUKOB CAEMKA
3a npeabigylimii (MHaHCOBLIN rod, B TOM u4ucrie 3a py6Gexom, npeBbIAEeT CyMMY,
aKBMBaneHTHyto 50 MnH. eBpo no oduumansHoMy Kypcy HauuoHanbHoro 6aHka YkpawHbl
("HBY"), peiicTBOBaBLUErO B MOCNEAHWIA AeHb npeabigyliero uHaHcoBoro ropa (Ha
CEroHsILLHUA AeHb 3Ta CyMMa COCTaBnsieT 12 MrH. eBpo), MpyU 3TOM COBOKYMNHasi CTOUMOCTb
aKTMBOB MIIN COBOKYMHLIA 06bEM npoaax B YkpauHe, No KparHen mepe, AByX y4acTHUKOB
CAENKW, AOMKHbI NPEBbILLATb CYMMY, 3KBMBAreHTHYI0 4 MIH. €BpO No oduumanbHOMYy Kypcy
HBY, ycraHoBneHHOMY B nocrnegHui AeHb npeablayLiero ouHaHCOBOro roaa; Unv

2) COBOKynHasi CTOMMOCTb aKTMBOB WS COBOKYMHbIN 0O6bem npogax xots 6bl ogHOro
y4yacTHUKa CAenku Ha TeppuTtopyuu YKpauHbl NpeBbillaeT CyMMy, 3KBUBANeHTHy0 50 MIH.
eBpo no oduumansHomy Kypcy HBY, feicTBoBaBlIEMY B nocrnegHui AeHb npegbigyLlero
dmHaHCcoBOro rofa (Ha cerogHsILLHUM AeHb 3Ta CyMMa 3KBMBaNeHTHa 1 MMH. eBpo), Npu 3TOM
COBOKYMNHasi CTOUMOCTb aKTUBOB WIS COBOKYMHbI 06bem npoaax xotst 6bl 0QHOro Apyroro
y4yacTHUKa caernku 3a npeablayLmnii puHaHCOBbLIN rof, B TOM YKche 3a py6exxoMm, npesbillaeT
cyMMmy, akBuBaneHTHyto 50 MnH. eBpo no odwmumansHoMmy Kypcy HBY, geicrtsosasLuero B
nocreaHui AeHb NpeabiayLiero puHaHCOBOrO roaa; Unu

3) pons Ha onpegeneHHOM TOBapHOM pbiHKE Kakoro-nmbo y4acTHUKa COenku unm coBoKynHas
Jons y4aCTHUKOB caenku npesbiaeT 35%, U KOHLEHTpauuMs COBEPLUAETCS Ha AaHHOM UIu
CMEXHOM C HUM pbIHKE TOBApOB HE3ABMCUMO OT 06LLIe CTOMMOCTM aKTMBOB MITM COBOKYMHOIO
obbema peanu3auuMu TOBapOB YYacCTHWKOB KOHLIEHTpauuM (maHHbIA nopor ocrtancs 6e3
N3MEHEHUN).

B cnyyae npuHaTus 3aKOHOMPOEKT CyLLECTBEHHO 0bnerynT 6pems, BO3roxeHHoOe Ha cpefHue
no BENnuM4YMHEe KoMnaHuu B CBs3U ¢ ysegomMneHvem AMK o cgenkax, KOTopble OKasbiBaloT
He3Ha4uTernbHOe BIIUSIHWE U COBCEM He BIIUSIIOT Ha KOHKYPEHLMIO B YKpauHe.

PUCKU BKITIOYEHUS MONOXEHUA O HEKOHKYPEHLIUU B AOMOBOPbI

CyLuecTBYET MHOXECTBO BMAOB [OrOBOPEHHOCTEN 06 OrpaHUYeHUM KOHKYPEHLIMK, KOTOpbie
SIBMSAIOTCA 4YacTbl0 MWUPOBOI PbIHOYHOW MpakTWkW. Kak npaBuno, Takue MOMoXeHus
BKII0YaIOTCA B COrMalleHns akLIMOHEPOB, AOrOBOPbLI O COBMECTHOM AEATENLHOCTH, [OroBOpbI
KYMIn-Npoaakn akLmi v T.n.

AHanus yKpauHCKOro 3aKOHOAATeNbLCTBO NOKa3biBaE€T, YTO B COOTBETCTBUM C 3aKOHOM O
KoHKypeHLWM Takne OroBOPEHHOCTM MOMYT COCTaBMNSATb aHTUKOHKYPEHTHbIE COIMacoBaHHbIe
AeicTBusA, W, TakuM o6pa3oMm, CTOpPOHbl AOMKHbI ByayT MOMy4MTb Ha HUX OTAENbHOe
opo6peHve AMK, ecnu TOMbKO OHW He MoMadaloT B OrpaHUYEHHBI NepeYeHb UCKITIOYEHUN,
npegycMoTpeHHbli 3akoHoM 0 KoHkypeHuun. CornalueHus, cogepxallue JoroBOpeHHOCTU O
HEKOHKYpeHUuU, He obs3aTenbHO [OMXHbI perynupoBaTbCs YKPaAWHCKUM
3aKkoHoAaTenbCTBOM, 4TO6LI noanaaate noa AevcTane 3akoHa o KoHkypeHuun. [loctatoyHo
TOrO, YTO OHW BIUSIKOT UM MOTYT BIIUATbL HA KOHKYPEHLIMIO B YKpauHe.

Oonroe Bpemss AMK urHopupoBan nopo6Hble [OroBOPEHHOCTU O HEKOHKYPEHLMM, HO B
nocriegHee BpeMs OH Ha4yan pa3BuBaTh CBOIO NPaKTUKY B 3TOM OTHoLueHuU. CoBCceM HeflaBHO
AMK Hayan paccrnegoBaHue NPOTUB YKPauUHCKOro onepartopa MobunbHom cessu "Kuesctap" u
€ro akLMOHepOoB C LiENblo BbISIBNIEHUS, He HapyLUaeT N AOroBOPEHHOCTb O HeAOoNYyLLEeHUU
KOHKYPEHLIMU B UX aKLIMOHEPHbIX cornaLueHusix TpebosaHus 3akoHa o KoHkypeHLUuu.

B cny4ae ecnu nonoXxeHusi 4aHHOIO COrNnalleHns akunoHepoB GyayT NpusHaHbl TAKUMU, YTO
HapywatoT 3akoH 0 KOHKypeHLuW, CTOPOHbl HapylumMTenu MoryT GbiTb owTpadoBaHbl Ha
cymMmy B pasmepe Ao 10% ux rogosoro o6opota. 3To BaxHoe n3ameHeHue B npaktuke AMK, B
CBSI3W C KOTOPbIM KOMMaHusiM, pabotaowum B YkpauHe, crnegyeT NepecMOTPeTb CBOM
COrnaLleHusi U, BOSMOXHO, BHECTU B HAX NOMNpPaBKy, yAanue JOroBOPEHHOCTM O HeoNyLLEeHUM
KOHKypeHLMHN, a Taioke 6oree BHUMaTeNbHO OTCNEXMBaTbL 3TOT BOMPOC B ByayLuem.
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