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A. Introduction

It has taken some time, but Russia, Ukraine and other CIS countries have finally developed an understanding of, and legal infrastructure for conventional dispute resolution methods such as litigation in domestic courts, international commercial arbitration and domestic commercial arbitration. They have undertaken the necessary international commitments, passed essential domestic legislation and, over time, acquired sufficient practice in these methods of dispute resolution.  However, the costs of litigation and arbitration remain high, and the proceedings long, cumbersome and unpredictable. Most importantly, serious practical difficulties remain with regard to the enforcement of court decisions and, even more so, arbitral awards. As a result, international and local businesses operating in the CIS region often seek other ways for resolving their commercial disputes.   The natural alternative, that has been actively and successfully utilized by the business community around the world, is commercial mediation. Although the notion of commercial mediation was practically unheard of in the CIS countries even a few years ago, now we can talk not only about an increasing awareness of this phenomenon within the legal and business communities, but also about four main rapidly developing mediation trends. 

B. Four Main Mediation Trends

1. Grass roots 

Small projects funded by NGOs involved in building civic society, combined with the enthusiasm of local activists, have given birth to a grass roots mediation movement, which focuses mostly on small administrative claims, municipal disputes, domestic and family disputes and labor disputes.  Such projects have resulted in the establishment of community mediation centers throughout the regions of Russia and Ukraine. For example, a network of conflict resolution centers called the Inter-regional Association of Mediation Groups has been created in Ukraine.  Some of these projects have a distinct academic aspect, for example, a joint project among R-APC, CRI, the St. Petersburg Institute of Urbanistics and the St. Petersburg State University Department of Conflictology. Others, such as the Ukrainian Center for Common Ground combine various functions in this area, providing mediation services and organizing training and educational activities. 

2. From the top of the local business community

The early nineties were known as a very rough period for the development of the local business community, with the Western media often referring to Russia’s (and the rest of the CIS's) business environment as the “Wild East”. Then, with the formation of new fortunes and oligarchic business empires, a new fashion for corporate court battles had emerged.  It was not unusual to see lawyers from prominent New York and London firms litigating somewhere in the middle of Siberia in front of a local district judge on a multibillion dollar dispute between two Russian industrial giants. The fascination with this fashion passed very quickly, however, as Russian businessmen came to the painful realization that highly publicized court battles were a tremendous waste of time and money and often resulted in deadlocks, such as conflicting court decisions or lack of enforcement.  

The often equally powerful, wealthy and influential oligarchs no longer wanted to invest in scandalous battles that were ending in deadlocks, and so instead sought ways to preserve and expand their empires while building good and solid business reputations. They, without having much knowledge about commercial mediation, its theory, international standards, etc., nonetheless arrived at the same concept – the most effective way to resolve a dispute is to settle it out of court, and, if the parties do not feel comfortable handling this on their own, a neutral expert should be used.  Because the Russian Union of Industrialists and Entrepreneurs (RSPP) is a respected organization that most of the leading Russian businesses belong to, it was the natural choice to host a quasi-mediation entity, the so-called Unified Corporate Ethics Committee or “UCCE“ tasked with assisting RSPP members in settling their disputes through a certain hybrid mediation-arbitration process. Although the mission of this entity is quite clear, the mechanisms it is planning to use are still being developed and not much information is yet available on its activities (and probably will not be available in the future considering the secretive nature of the local business community and the generally confidential nature of mediation).  

3. From the top of the international legal and business community

As the international legal and business community gets settled in and becomes better accepted in Russia, Ukraine and other CIS countries, it is importing modern trends and techniques, including in the area of dispute resolution. Considering that more and more international companies now insist on using mediation as their tool of choice for resolving commercial disputes worldwide, this trend could not by-pass the CIS countries, now that these companies operate here as well.       

4. From International Public Law Obligations

International treaties and conventions to which Russia and Ukraine are parties increasingly promote mediation as a preferred mechanism for dispute resolution.  Although some of these documents apply not to commercial, but rather to political or other spheres, the increasing use of mediation in international public law will inevitably translate into increasing awareness and promotion of mediation in the commercial sphere. For example, there are obligations to use mediation included in the Partnership and Cooperation Agreement of the European Communities and their Member States with Ukraine (Articles 89, 96 and 97) and a similar Agreement with Russia (Articles 94, 101 and 102), in the Energy Charter Treaty (Articles 7.7.b - 7.7.d), the Convention on the Settlement of Investment Disputes between States and Nationals of other States (Section 2), the Convention for the Protection of Cultural Property in the Event of Armed Conflict (Article 22), and others.

In addition to international treaties, many leading international organizations promote this method of dispute settlement as primary and have issued detailed mediation rules (such as the World Intellectual Property Organization Mediation Rules, UNCITRAL Conciliation Rules and the Convention on Conciliation and Arbitration within the CSCE). Ukraine and Russia, as members of these organizations, should follow this trend. 

C.
Obstacles and Solutions

Obviously, as with every novel concept, commercial mediation in the CIS encounters obstacles ranging from complete lack of understanding to well-informed rejection. The main obstacles include:

· General lack of knowledge and understanding among much of the business and legal community and resistance from its most conservative circles. Solution: more active promotion of mediation and expanding education and training programs. 

· Lack of support from judges who, although overwhelmed by the increasing number of commercial law suits, do not seem to see mediation as a useful solution for their and the parties’ problems.  While in many other countries, judges actively encourage parties to consider mediation (including mandatory court-ordered mediation), many Russian and Ukrainian judges either do not know much about mediation, or if they do, become territorial and discourage parties from using it.  Solution: expanding training programs designed specifically for judges, inclusion of mediation aspects in exchange programs for the judges, translation and dissemination of laws, caselaw, data and statistics from other countries that embrace mediation, preparing local surveys and studies demonstrating the benefits of mediation to the judicial community.  

· Weak basis in the legislation. Russia and Ukraine belong to the continental legal system, which has codified legislation and a well-developed body of commercial and procedural law. On a positive side, national legal systems of these countries have already approved mediation as a mechanism for settlement of labor disputes. Both Ukraine and Russia have special legislation (and implementation regulations) stipulating in detail how to settle labor disputes through mediation. Unfortunately, other areas of the legislation of both states do not provide the necessary legal basis for mediation. Therefore, a concept of commercial mediation must be defined in the legislation in order to give it a chance to develop and expand. Solution: drafting and promoting special legislation on mediation, modeled on the most advanced mediation laws of other countries (for example, the new Austrian Mediation Act, or the pending EU Directive on Certain Aspects of Mediation in Civil and Commercial Matters, as well as UNCITRAL model documents).    

D.
Prospects
It is obvious and inevitable that commercial mediation will ultimately be used widely in the CIS countries, as it is elsewhere in the world.  This is a process driven by the business community, which is coming to realize that it is the most effective, the least costly and the quickest way to achieve a solution that is acceptable to all parties (and consequently, that is easy to implement, being to some extent “self-enforcing”), which saves reputations and leaves a chance for restoring business relations between the parties.  The prospect of avoiding the need to use the local judicial systems is especially attractive to businesses operating in the CIS countries, because although the court dispute resolution system is well-structured and relatively quick, it also suffers from a lack of funding and qualified judges, and is known to be prone to outside influences.  Therefore, with the active development and interaction of the four mediation trends, described above, the emergence of new trends and increasing awareness from the business and legal communities, commercial mediation is gaining momentum in the CIS countries.   

E. Concept for the Ukrainian Center for Commercial Mediation (UCCM)

According to the World Bank, mounting evidence shows that social cohesion is critical for societies to prosper economically and for development to be sustainable.
 The absence of effective systems to resolve disputes is a major barrier to the development of successful economies in countries of transition.

Ukraine currently suffers from unpredictability and inefficiency in its justice system, increasing judicial caseloads at an annual rate of 20% and the absence of any reliable methods for enforcing judicial or arbitral awards. These problems (among others) both impede the development of long-term business relations within the country and deter domestic and foreign investment. 

As proved through the experience of the US and EU countries, as well as certain Eastern European countries, mediation is an effective tool that can be used by businesses to resolve disputes without relying on the State. It saves time, money and effort for businesspeople, retains control over problem-solving, and preserves business relationships. Furthermore, mediation, if used widely by business, has benefits for the court system in that it reduces court workloads and enhances the esteem of the judiciary by citizens and business. Finally, mediation is an important step towards democracy, in that it supports a model of civil society based on the principle of conciliation, in which civil society players and organizations occupy an important place. 
However, at present, there is a near-complete absence of the practice of mediation in Ukraine. Very few academics and practicing lawyers are aware of it, and there are very few qualified mediators. At the same time, the experience of the UCCG in promoting mediation, as well as the recent UNDP/EU project on reform of the commercial courts suggests that principled commercial mediation would be enthusiastically welcomed by Ukrainian businesses, especially those that deal with foreign partners or investors.  The May 2005 UNDP/EU Report on “An Assessment of the Present and a Strategy for the Future” by Gilles Blanchi (Senior International ADR Expert) and Tatiana Kyselova (National ADR Expert) concludes that “…the “champion”, taking the leadership of the marketing effort of mediation in Ukraine should be the ADR providers themselves. Mediators or individuals interested in mediation must have this necessary proactive role. What is recommended is that they would create in the nearest possible future, an association of private providers: this “Association of Ukrainian Mediators”, necessarily an NGO, would enlist support from all stakeholders.”  The Report further states that the “overall objective to promote mediation and not specific individuals or institutions” should be set.
It appears that Ukraine has reached a stage in its economic development when commercial mediation can be organically incorporated into the business environment, and developed together with the development of the free market in this country.  All the crucial positive components already exist: sophisticated business and legal communities; desire of Ukraine to incorporate progressive international standards, methods and business practices; the announced objective of the Ukrainian Government to harmonize Ukraine’s legal system with the EU; the presence in the Ukrainian market of major multinational companies, which practice and promote commercial mediation elsewhere in the world; an increasing number of good law schools and business schools, which are open to new ideas and concepts; the experience of the Ukrainian Government in establishing and using an independent ombudsmen institution for resolving disputes between the Government and international investors and its intention to revive and develop this institution; a democratic and open political regime; presence in Ukraine of various business and industry organizations (Ukrainian Union of Industrialists and Entrepreneurs, the European Business Association, AmCham, the Ukraine-US Business Council, bar associations and various industry groups); and many other components.  It should be noted that there are also a number of negative components, which would make commercial mediation even more attractive to businesses: a weak judicial system, vulnerable to political and economic influence; increasing costs of litigation and arbitration; a weak and ineffective system for enforcing court decisions and international arbitral awards, which leaves the majority of decisions/awards unenforced; widespread corruption; lack of qualified judges capable of resolving sophisticated commercial disputes; an overregulated, outdated, formalistic and inadequate legal system with conflicting laws; and a lack of legal bases for such important components of a modern legal system as corporate governance, protection of shareholders rights,  unrestricted freedom of contract, etc. The above positive and negative components suggest that the business environment in Ukraine is ripe for embracing commercial mediation.

Based on the above, the principal goal is to set up a premium sustainable institution - the Ukrainian Center for Commercial Mediation (UCCM) - focused strictly on commercial mediation, but at the same time achieving multiple objectives within this area.  UCCM will be a national center, but it will also be integrated into the worldwide commercial mediation process.

The multiple objectives include:

1. Promoting commercial mediation in Ukraine 

· Set up a comprehensive website

· Regularly organize conferences and seminars

· Provide training to various groups (judges, legislators, lawyers, government employees, business executives, etc.)

· Provide educational courses to various educational institutions (law schools, business schools)

· Provide ongoing training to mediators.

2. Administering Commercial Mediation 

· Provide commercial mediation services

· Develop and adopt UCCM rules and procedures

· Set up accreditation for mediators (perhaps jointly with an international commercial mediation institution, such as CPR) and maintain an updated list of accredited commercial mediators

· Adopt Code of Ethics for accredited mediators

· Provide logistical and technical support to mediations: premises, equipment, trained interpreters/translators, etc.

· Provide case management

· Provide due diligence on mediators not accredited with the UCCM . 

3. Providing mediation/ombudsman services to the Ukrainian Government Agency on Promoting Foreign Investment in disputes between investors and the Government.

4. Research

· Establish and maintain a commercial mediation library, including books, articles, conference materials and various Internet resources 

· Research academic and practical aspects of mediation

· Summarize mediation practice in Ukraine

· Publish articles and books on commercial mediation (including translate articles and books from other languages).

5. Drafting legislation necessary for establishing a modern legislative basis for commercial mediation in Ukraine; monitoring Ukrainian legislation that may affect commercial mediation; preventing overregulation; influencing governmental policy and legislation in favor of mediation.  

6. Maintaining regular contact with the Government (for example, the Ministry of Justice, the Government Agency on Promoting Foreign Investment, etc.), the Legislature (the Supreme Rada, Kiev City Council), judicial bodies, business organizations (the Union of Industrialists and Entrepreneurs, the European Business Association, AmCham, the Ukraine-US Business Council, bar associations and various industry groups).
7. Providing a unifying forum, resources and infrastructure for the commercial mediation community in Ukraine (mediators, academics, judges, practicing lawyers, business executives, students, etc.)
8. Integrating UCCM into the regional (Russia and the CIS) and global (CPR, various national and international commercial mediation institutions around the world) commercial mediation process. Establishing a system of cross-referrals, exchange of information, trainers, joint conferences and other events, etc.
The above objectives may be prioritized differently at different times, for example UCCM will probably carry out more promotion (including training) activities within the first one to two years, with administering mediation becoming an increasing priority thereafter.   

UCCM will be set up and operate as an independent non-profit organization with open membership.  It will be incorporated as a legal entity under the laws of Ukraine.

The following organizational and management structure is proposed for the UCCM:

1. Supervisory Council 

2. Board

3. Executive Director 

The Executive Director will be a full-time employee of UCCM, and will be responsible for all of its activities, both organizational and substantive.  A part-time accountant will be hired at the outset.  A part-time (eventually full-time) paralegal or executive assistant will be also hired either at the outset or at a later stage.  The Executive Director will be accountable to the Board and will carry out the Board's decisions.

The Board will determine and prioritize UCCM's objectives and activities and will work closely with the Executive Director in running UCCM.  The Board will oversee UCCM's activities and will adopt monthly or quarterly work plans.  

The Supervisory Council will consist of prominent representatives of the business and legal communities, domestic and international mediation experts, representatives of corporate sponsors, business organizations, international institutions, commercial mediation institutions, academics and others.  The Supervisory Council will have approximately 10-14 members, who will not be employed by UCCM and who will serve pro bono.  The Supervisory Council will: advise on the general directions of UCCM's development; adopt policy directives; review and adopt decisions on annual reports of the Board and Executive Director; make recommendations on various aspects of UCCM activities; help promote the UCCM and commercial mediation in general in Ukraine; etc.  The Supervisory Council will be regularly updated by the Board on UCCM's activities via e-mail and will conduct formal meetings in person, via conference call, or via e-mail once a year.  
� http://www.worldbank.org/wbp/scapital/whatsc.htm
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