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I. Overview of the Legal System in the CIS Countries

The Origins and Current Status of the Legal System in the CIS Countries

Until 1991, all CIS countries were republics in the USSR, with nearly identical legal systems (“Soviet legal system”).  Before they became part of the USSR, however, most of them one way or another were either a part of the Russian Empire, or were under its influence.  Such influence extended to their legal systems as well.  The brief periods of independence that some of them enjoyed before becoming part of the USSR were not sufficient to build independent legal systems.

The Soviet legal system existed for more than 70 years and although formally each Soviet Republic had its own legislation, virtually all legislation was drafted in Moscow.  For example, each Soviet Republic, including Ukraine, had its own Civil, Labor, Administrative and other Codes, but all of them looked surprisingly similar.  Such ultimate unification was based on dictates from Moscow.  

At the same time, there is a common misperception in the West that the Soviet legal system and legal tradition were non-existent, a sort of tabula rasa, a clean sheet of paper.   In fact, the Soviet legal system, and in particular the area of civil law, was relatively well-established and was based on continental law.  In the United States, this system is referred to as a civil law (European) system as opposite to the common law (Anglo-American) system.  Even in the worst days of Communist rule, the core of Soviet civil law remained quite viable - it was the BGB, the German Civil Code.  Of course, there was socialist doctrine grafted on top, but the principal areas of law, such as the law of contracts, civil law obligations and liability, torts and labor law, as well as applicability of choice of law and international arbitration to international business transactions, were based on European tradition.

After the dissolution of the Soviet Union, which also was seen by the ex-Soviet Republics as a liberation from Russian dictatorship, each Soviet Republic started to move in a different legislative direction, rejecting to various degrees what was created in Russia and trying to create their own unique legislation.

This reaction is emotionally understandable, but the mistake of many of the ex-Soviet Republics, and now CIS countries, including Ukraine, was that they also ignored the positive legislative developments achieved in Russia and missed an opportunity to learn from Russia's mistakes.  

Today a process of unification of Russian law with the laws of other CIS countries is slowly reemerging, but this time on a voluntary basis.  This tendency is positive for many of these countries because they can learn from Russia's more advanced legislation, including the new Civil Code modeled after the Dutch Civil Code, the Joint-Stock Companies Law, the Limited Liability Companies Law and the adopted parts of the Tax Code.


The task of creating a modern and stable legal system was achieved with various degrees of success in various CIS countries.  In Ukraine, for example, after almost ten years of independence, certain progress has been made, but the task is far from complete.  The current legal system is still undergoing reforms and lacks essential basic components, such as a modern civil code.

As with any civil law system, Ukraine's system is based on laws adopted by the Parliament (the Supreme Rada), with the Constitution being the fundamental law, followed by various codes (Civil Code, Criminal Code, Labor Code, Subsoil Code, etc.), followed by laws of a general nature and laws of a special nature.  The general problem with Ukrainian laws is their often-inadequate quality and instability.  With different laws sometimes contradicting each other and ever-changing legislation, it is difficult for everyone, including judges, to clearly understand which rules are applicable to particular relations at a particular time, or even more so, to plan for the future.  The main problem in the area of civil legislation is the absence of a modern civil code.  The civil code, which is currently in effect, was adopted in 1964 and is not sufficient to regulate modern economic relations.  Various drafts of a new Civil Code appear and reappear in the Rada from time to time, but unfortunately, until now, no serious attempt to adopt a new Civil Code has been made.

 The implementation of laws adopted by the Rada is based on subsequent edicts, decrees, regulations, etc., adopted by the President, Cabinet of Ministers, National Bank and various ministries (regulations adopted by the ministries are subject to mandatory review and registration by the Ministry of Justice).  It should be mentioned that the body of regulations adopted by the executive branch suffers from the same problems as the body of laws adopted by the Parliament: insufficient quality, instability and over-regulation. 

Globalization Trends (CIS Unification, International Unification, EU Harmonization, WTO Compliance, Legal Transplants)
CIS countries realize the need to comply with the current globalization trends, but are catching up with these trends with various degrees of success.  Among globalization trends, the most influential in the CIS countries are:

· CIS Unification.  This unification is achieved through two basic mechanisms: (i) multinational and bilateral conventions and treaties (especially in the areas of intellectual and industrial property, recognition of documents and courts decisions, etc.); and (ii) model legislation (for example, the CIS model Civil Code).  
· International Unification. CIS countries are undertaking a growing number of international commitments, some of which were inherited from Soviet times, but others – after these countries gained independence. For example, among the most prominent multinational conventions to which Ukraine is a party are the 1958 UN Convention on Recognition and Enforcement of International Arbitral Awards, the 1980 UN Sales Convention, the ICSID Convention, and major intellectual property rights conventions, including the Paris and Madrid Conventions.  In addition to multinational conventions, Ukraine is a party to a number of bilateral tax, trade and investment treaties. 
· EU Harmonization.  Although many of the CIS countries announced their intention to join the EU and made decisions to respectively harmonize their legislation, in practice such harmonization is proceeding very slowly and faces serious resistance form lawmakers, as well as from the executive branches.  At this stage it is impossible to predict when the legislation of any of the CIS countries will be sufficiently harmonized as to allow such a country to realistically apply for EU membership (apart from political, economic and other criteria).  
· WTO Compliance.  Only two of the CIS counties, Georgia and Kyrgyzstan, have so far succeeded in joining the WTO.  The largest CIS countries, such as Russia and Ukraine, have applied, but are still far from meeting the WTO accession criteria.  
· Legal Transplants.  There is considerable debate going on in the CIS and international legal community over acceptance of foreign law and the function of legal transplants (this subject was recently discussed in the Fall 2000 issue of The International Lawyer in Loukas A. Mistelis’s article “Regulatory Aspects: Globalization, Harmonization, Legal Transplants, and Law Reform – Some Fundamental Observations").  This trend is somewhat imposed on the CIS countries by foreign donors of technical assistance, and often is either ineffective or results in confusion.  Sometimes it almost reminds us of Moscow’s legislative dictate from Soviet times, except that Soviet legislation was all within the same civil law system, whereas current legal transplants are coming from other legal systems as well (for example, when incompatible common law concepts are imposed on the civil law systems of the CIS counties).
II. International Law Practice with a focus on Ukraine 

Admission to Law Practice (Licensing, Collegiums of Advocates)

There was no private law practice under the Soviet system.  All corporate and commercial lawyers were in-house and there were no law firms.  There was an institution, however, which remotely resembled private practice – the “collegiums of advocates” (associations of trial lawyers).  Advocates represented individuals (not companies) mostly in criminal, family and a limited number of civil cases.  This explains why, under the Soviet system, there was no unified bar.

After independence, all CIS countries allowed private law practice. In most of them, in the absence of a bar, private law practice became subject to licensing, usually by the Ministry of Justice.  

This was also the case in Ukraine until very recently.  Most private law firms, including our firm, are practicing under licenses of the Ministry of Justice.  However, because “collegiums of advocates” survived and extended their activity to corporate/commercial law practice, they lobbied the Parliament for adoption of a new law that would require admission to a collegium of advocates in order to carry out private practice. In other words, any practicing lawyer would have to become a member of a collegium.  In order, however, to achieve this goal, first the Ministry of Justice's licensing requirement had to be abolished.  The advocates have already succeeded in abolishing the licensing requirement, but have not yet succeeded in establishing the mandatory admission to a collegium of advocates requirement.  As a result, at present there is no requirement for admission to private practice in Ukraine at all.  

Foreign Law Firms

Foreign law firms began arriving in the CIS countries almost immediately after independence.  Naturally, most foreign law firms concentrated in the largest economies, with Russia being the most popular destination and Ukraine and Kazakhstan being distant second and third.  

There is no uniformity in how foreign law firms operate in the CIS markets.  Some of them opened local law offices and obtained licenses, others operate as “representative offices” of their parent firms and ignore the licensing requirement.  

Initially many foreign law firms, especially US ones, chose not to pay much attention to local laws and conditions and essentially practiced US law in Russia (or any other CIS country to this matter).  For example, the vast majority of foreign lawyers advising on Russian law in Russia have no Russian legal education and never took a single exam on Russian law - a situation hardly imaginable in a Western country, like the United States, France or Germany.  After several high profile failures, however, foreign law firms grew more aware of local law and, in particular, started hiring more local lawyers. 

In general, the presence of foreign law firms is a positive influence on local legal markets – they bring with them a modern approach to law practice, high standards of legal ethics, understanding of international business, etc.  One only wishes that they would make a better effort to learn and understand local laws and legal traditions.       

Cultural, Governmental and other Impediments

Doing business in the CIS countries in general, and practicing law in particular, is quite challenging.  The business environment is characterized by extreme overregulation, bureaucratic interference in every sphere of activity, instability, high taxes, confusing and conflicting regulations, weak judiciary prone to political and other influences, etc.  Under these circumstances, lawyers, together with their clients, have to go through complicated and unnecessary hardships in order to achieve the simplest tasks.  Incorporation in Ukraine, for example, takes several weeks of various bureaucratic procedures and about $3,000 to $5,000 in legal fees, whereas in the United States it takes 1 hour and about $200, including filing fees.

Again, the globalization trends are forcing the CIS countries to improve the conditions for doing business and, in particular, practicing law.  However, one wishes that this improvement could proceed more decisively and much faster.

