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Seminar on “Mediation As An Alternative Method for Commercial Dispute Resolution”

Recently, mediation as an alternative dispute resolution method has been more and more frequently used to resolve com​mercial disputes around the globe. Delays, duration and expensiveness of the court litigation also contribute to the search for alternative methods. Interest in this new method is stipulated by peculiarities of mediation process.

Though mediation is a new phenomenon for Ukraine, interest to it is growing, in witness whereof the seminar on “Mediation As An Alternative Method for Commercial Dispute Resolution” was held recently at Uk​rain​ian In​dus​trial Property Institute. The seminar was organized under the aegis of International Trademark Association (INTA), in cooperation between the State Department of Intellectual Pro​per​ty of the Ministry of Education and Science of Ukraine (SDIP), law firms of “Pa​kharenko and Part​ners” and “Ukrainian Legal Group, LLC”. 

Mr. Volodymyr Zharov, First Deputy Head of SDIP, addressed the seminar participants that included the per​son​nel of the State Department of Intellectual Property, practicing lawyers, patent and trademark agents, judges and ar​bi​tra​tors. He described the present day status of Ukrainian legislation in the domain of intellectual property rights protection. 

Dr. Irina Paliashvili, President and Senior Counsel of “Ukrainian Legal Group, LLC”, spoke on the growing popularity of mediation as an alternative method of resolving commercial and intellectual property disputes. Ms. Antonina Pakharenko-Anderson, patent attorney, IP lawyer and senior partner with “Pakharenko & Partners” made a presentation on the role of mediation as an ADR technique in light of democratization of public institutions in East European jurisdictions. Is mediation suitable for IP disputes? The answer to this question was substantiated by Toe Su Aung, General Counsel at BATMark Limited, Vice-Chair of the INTA, member of the Board of Directors of INTA, Anti-Coun​ter​feiting Committee, CEDR-accredited mediator. 

So, what is mediation? 

The word is translated into Ukrainian as a neutral or intermediary. It so happens that during dispute resolution the parties do not reveal their real interests, which negatively influences the making of appropriate decision that would take account of the aspirations of the parties. It is in this case that the mediator, an intermediary, can take the lead, his participation being agreed to by both parties. The parties themselves present their positions to the mediator; after this each of them confidentially reveals the essence of the case and their interests. The mediator, without excessive emotions, simplifies the situation and encourages them to the mutually acceptable dispute resolution. 

Mediation is not a mandatory procedure. Even in the case when the parties agree to mediate, they are free not to pursue mediation after the first caucus with the mediator. In other words, the parties are always in control of the mediation process. The decision also may not be imposed upon the parties inasmuch as the mediator does not take the decision. Confidentiality of the mediation is secured and guaranteed by the fact that neither statements nor propositions as to the resolution would be used in further court or arbitrage litigation. 

Hence, the difference between mediation and arbitration lies in the fact that in case of mediation the parties, while bearing responsibility for the dispute and control over it, do not transfer authority to take decisions – the decision is made taking into consideration the aspirations of the parties and their commercial interests. In case of arbitration, objective standards are at work that are outlined in legislation. It is often said that mediation procedure is based on interest, whereas arbitration procedure is based on the rights. 

Mediation is not suitable for all kinds of disputes. For instance, in case of deliberate and unfair production of counterfeit products or piracy, one can hardly resort to mediation since it involves mandatory cooperation of both parties. 

Mediation is especially appropriate in cases of disputes between parties to the long-standing contractual relation​ships such as licenses, distribution or concession agreements. 

High rate of success speaks in favour of mediation. In mediation process, the risk is brought to a minimum since, by exerting control during the whole process, either of the parties can suspend it at any stage. Based on experience in other countries, mediation as an alternative method is getting more and more efficient as it protects dignity and repu​ta​tion, improves relationships, take account of interests of the parties, saves money, ensures transparency and de​mo​cracy.

Having analyzed mediation practice around the globe, the participants of the seminar discussed application of foreign experience in Ukraine. Mr. Roman Koval, mediator and President of Ukrainian Centre for Common Grounds, spoke on the perspectives of ADR methods in our country. Mr. Koval has been practicing as an expert mediator in political, labour and everyday-life disputes since 1992. Mr. Koval produced convincing evidence that mediators are necessary in the domain of intellectual property rights and illustrated this statement using specific examples from his experience. It is an interesting fact that in the countries that have already resorted to mediation, the parties to the dispute are offered to mediate before going to court. According to statistics, 80% of the cases that undergo mediation, are settled positively.

Participants of the seminar also watched educational video on mediation in the domain of IP rights protection. At the end of the seminar they were also offered to conduct a mock mediation in groups, followed by a wrap-up discussion. 
1

