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Alternative DiS ute
Resolution in IP

by Oksana A. ZIZDA

nthe 29 November the In-
teractive seminar organ-
tzec by the International
Trademark  Association
{hereinafte — 1N TA) dedi-
i cated to alternative dispute resolution
tock place at the State department of
intellectual properiy.

Among the lecturers it is worth men-
tioning the President of the Ukrainian Le-
gal Group law firm, a member of its Tnter-
natiomal Panel of Distinguished MNewlrals,
a member of the N TA Interiational Panel
of Meutrals Irina Paliashvili, Director of
the Paharenko & Parners law and pat-
ent firm Antonina Paharenko-Anderson,
Vice-President of the Ant-counterfeiting
and enforcernent committee To Su An

The  participants of  the seminar
envisaged wvarious conflict - manage-
ment and dispute: resolution processes,
including mediation, arbitration and a
combination of mediation and arbitra-
ton devoling special allention 1o the
pras and cons of mediation, hediation i
a non-binding process in which parties
i a dispute work with an impartal per-
son [“neutral” or “mediator™) who hel ps
them to reach a settlement. The mediator
does not decide the case but rather facili-
tates a consensual agreement among the
parties to the dispule.

(Wi A, Zizda 1s an assoctabe with Lex-
Hkraine laww firnr {Kiew)

Irina - Paliashwili - painted - out- that
seminars dedicated {0 mediation are
gaining - popularity - among - business
companies because of greal  derand
for such ways of reaching settloments
betwern parties in a great varge of dis-
putes, including intellectual ones:

According to Antonina Paharenkao-
Anderson, parties invalved in trademark
disputes are how - realizing more  and

mure that alternative dispute resolution

is a modemn and pragmaltic approach to
dispule resolation that can save money
and time and help find the best solution
for everyone involved.

One of the most important prefer-
ences of the mediation procedute is low
level of regulation of it 5o parties can
fix the nuances of it themselves.

Irina - Paliashwvili accentuated  that
unfortunately inabout 30 of disputes
miediation is not applicable. These include
disputes which arise because of bad faith,
fraudulent or other deliberate misconduct
{ep. counterfeiting, trademark piracy), or
in cases when it is cloar that the other side
is unlikely to participate in alternative dis-
pute resolubion in good faith, While aller-
native dispule resolution is not a salution
inall cases, the INTA encourages parties fo
consider this approach, and in particular,
mediation; as a first step in resolving most
intellectual property conflicts.

Cne of the st topical and impor-
tant guestions is the cost of such service
for parties. It is necessary o mention
that there is no fee pavable to INTA
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Mewtrals set their own professional fees,
which are disclosed to the parties during
the selection process. The parties pay the
Neutral directly, Neotrals are also reim-
bursed directly by the parties for related
expenses; €.z, ravel, lodging, copying,
telephone, postage, e,

The benefit of alternative dispute
resalution in intellectual disputes is the
possibiliby to choose as medialors real
prafessionals who are in great demand,
taking into accoint the necessity to un-
derstand the merits of the dispute {e.g.,
there is & high risk of an erroneocus judi-
cial oulcome, especially by a jury).

Altermative dispute resolution guaran-
tees that the dssues involved are sensitive
and would require disclosing brade secrels
ar compelilive information, production of
sensitive: documents ar the hestirnony of
senior management. Alternative dispute
resolution - has ramifications  in - mierna-
tional markels, and we require a solafion
which prevides: parallel resolutions with
the same party in multiple furisdictions,

The INTA program offers assistance
with all types of alternative dispule reso-
lution procedures, but cocourages con-
sensual approaches, particalarly media-
tion, If requested, INTA can help parties
select and tailor the process best suited 0
their noeds. Be it through mediation or
arbitration, it is essential that all parties
be: pemuinely motvated toresolve the dis-
pute. Success is achieved when all partics
work together to save costs and provide
an efficient and timely resolution. B
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