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R E P O R T

On INTA Interactive Seminar 

“Mediation as an Alternative Method for Commercial Dispute Resolution” 

November 29, 2005, Kiev, Ukraine

The Seminar was organized under the auspices of INTA by the law firms Pakharenko and Partners and Ukrainian Legal Group, L.L.C. (Russian-Ukrainian Legal Group, P.A.) with the active participation of the State De​partment of Intellectual Pro​per​ty (Ministry of Education and Science of Ukraine). The Seminar was generously sponsored by A/T B.A.T. - Prilucky Tobacco Company, which enabled attendance to be free-of-charge. 

Originally, the Seminar was intended mainly for the benefit of personnel from the State Department of Intellectual Pro​​​perty, practicing lawyers, patent and trademark agents and legal scholars. However, in the process of preparation, word about the Seminar spread throughout the legal, government and business communities. The list of attendees (attached) eventually grew to include representatives from other governmental bo​dies and academic institutions such as the Antimonopoly Committee of Ukraine, Supreme Com​mer​cial Court of Ukraine and Academy of Advocates of Ukraine. The business community was also well represented.  In all, 44 participants attended the Seminar.
The Seminar lasted for the entire day and consisted of two parts (the Seminar Agenda is attached). The morning session consisted of speakers’ presentations and the viewing of the INTA mediation film. The afternoon session began with an interactive discussion of the INTA mediation film, followed by a mock mediation and a wrap-up discussion.  Each participant was given a package with Seminar materials (the English language materials were translated by the Seminar organizers).  INTA brochures and other materials provided by INTA were included in the Seminar materials. 

The Seminar was opened by Mr. Zharov, Deputy Head of the State Department of Intellectual Property, who welcomed the participants and spoke on the topic of Ukrainian Legislation in the Field of Intellectual Property Rights Protection: Status and Per​spectives. He presented an over​view of legislation and practice in the dynamic field of IP rights protection in Ukraine. The final part of his pre​sentation was dedicated to the potential of alternative dispute resolution methods such as mediation in the settlement of IP disputes.

Dr. Irina Paliashvili, the President of the Ukrainian Legal Group, followed up with a presentation on Mediation as a Growing Method of Resolution of Commercial and Intellectual Property Dis​putes. Being in the vanguard of the mediation advocates in Ukraine and having used me​di​a​tion techniques in her everyday work, she gave an introduction to commercial mediation and described current trends in worldwide mediation, focusing on Ukraine and Russia.  She expressed confidence that as Ukraine's business community becomes better acquainted with what mediation is and the benefits it entails, commercial media​tion is gaining mo​men​tum.  Dr. Paliashvili announced plans to set up a Ukrainian Commercial Mediation Center (UCCM) in Kiev in the near future.  She also encouraged the participants to use the services of the INTA Panel of Neutrals, information about which was included with the Seminar materials. 

Mrs. Pakharenko-Anderson of Pakharenko and Partners made a presentation on The Role of Mediation as an ADR Technique in Light of the Democratization of Public Institutions In East European Juris​dic​tions. The major point she made was that the role of ADR is ever in​creasing in East Euro​pean jurisdictions, which are undergoing the process of democratization of all their public institutions. As a result, there is a need for special legislation go​verning ADR issues in Uk​raine. Mrs. Pakharenko-Anderson expressed her belief that various ADR tech​niques, and mediation in particular, have a role to play in ex​pand​ing social, eco​no​mic, political and personal rights and freedoms of citizens. 

The Seminar’s special guest speaker Ms. Toe Su Aung, General Counsel with BATMark Limited, Vice-Chair of the INTA Anti-Counterfeiting Com​mit​tee, mem​ber of the Board of Directors of INTA and a practicing mediator spoke on a somewhat provocative topic: “Is Mediation Suitable for IP Disputes?” The presentation was met with great attention because the audience was eager to understand the pros and cons of mediation in the IP sphere. Special attention was paid to the reasoning behind the motives for why one would want to mediate and when mediation is not appropriate, as well as how to balance the legal process with business interests. Ms. Toe Su Aung illustrated her major talking points with examples based on the Dispute Resolution Policy developed by BAT.  She explained that an important resource for mediators in the IP area is the INTA Panel of Neutrals. 

 Mr. Roman Koval, President of the Ukrainian Center for Common Ground, spoke on The Practical Experience of Applying Mediation in Ukraine. The presentation was based on his pro​found experience in this field, as he was among the first specialists to introduce, and has practiced, mediation in Ukraine since the 1990s. The establishment of the Ukrainian Center for Common Ground was a major development, which allowed setting up sustainable accreditation and certification procedures, as well as the training of mediators and performing mediation in Ukraine. Mr. Koval gave many examples of cases that were mediated by him and his colleagues in the domains of criminal, civil and labour law, as well as spoke on the prospects for mediation in resolving commercial disputes and the proposed Ukrainian Commercial Mediation Center (UCCM). 

Seminar participants were shown an INTA mediation film (with Russian subtitles), which included comments by Mr. Michael Leathes of British American Tobacco (BATMark).  During the interactive follow-up discussion, lead by Dr. Paliashvili, the participants described the mediation process and techniques and identified the principles of mediation, such as neutrality, confidentiality and others. 

After the discussion, the participants were divided into three groups to perform a mock mediation following the INTA guidelines. For this purpose, Problem Case #1: “The Washington Post Company v. The Washington Post Bar & Grill and Ir​ving Cooper” was selected because its description comprehensively described the mo​ti​va​tion of the parties and their interests.   Each group worked on the same case.  During the mock mediation, the groups employed the basic elements of the mediation process such as joint sessions, separate meetings and internal caucuses. It is worth mentioning that, during mediations, opposite parties to the dispute tried to negotiate based on their interests, rather than their positions. In all three groups, mediation was successful and settlements were achieved.  Each group assigned a reporter, who described the process and the settlement achieved to the closing joint session of the Seminar.

As a final comment, it should be noted that the participants were very enthusiastic about mediation, actively played their roles in mock mediations, expressed genuine interest in keeping up with mediation developments, especially the proposed Ukrainian Commercial Mediation Center (UCCM), and committed to consider using mediation for IP disputes. 

