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Introduction

The law applicable to product liability in - Ukraine establishes ageneral principle

by which a manufacturer (seller) is obligated to provide the consumer ' with
products of appropriate quality and provide consumers with accurate and

exhaustive information about the products that are supplied.

As a sigmficant legislative measure to reinforce the product liability regime,
Ukraine has recently passed two important laws in the area of product safety,
which establish the framework for the enforcement of  rules on safety of non-
food products and took effect July 2011,

The new laws supplement the existing Ukrainian legislation on product safety
and include rules on product liability, consumer protection, standardization and
certification, safety of food products an  d pharmaceuticals, and similar measures.
The laws are not limited to the protection of individual consumers and apply
equally to commercial transactions.

Legislative Framework for Product Liability

The general laws determining manufacturer liability are the Civil Code  *andthe
Law on Protection of Consumer Rights (the Consumer Protection Law).
Specific laws regulate matters connected  with certain types of products. Food
product matters are regulated by the Law on Quality and Safety of Food
Products (as amended), * while issues connected with medicines are governed by
the Law on Medicines (as amended). ~

3

A separate group of regulations includes acts governing standardization and
certification of products and product compliance with technical standards and
regulations. These regulations include the Decree on Standardization and
Certification;® the Law on Standardization; ' the Law on Standards, Technical

1 For the purpose of this chapter, any refere  nee tomamufacturer wall include reference to
seller. unless marufacturer and seller are specified separately.

2 Law Number 435-1V of 16 January 2003.

3 Law Number 1023- XII of 12 May 1991.

4 Law Number 771/97-VR of 23 December 1997.

5 Law Number 123/96-VR of 4 April 1996.

6 Cabinet of Ministers of Ukraine D ecree Number 46-93 on Standardization and
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Regulations, and Procedures for Assessing Conformity; ° and Order Number 28
on state standards and technical regulations. *

Ukrainian law provides vanous definitic  ns of the notion of ‘manufacturer’.
Within the meaning of the Consumer  Protection Law, a manufacturer is
distinct from the seller or supplierof  products. A manufactureris a business
person that manufactures products, or ¢l aims to be the manufacturer of the
products or claims to manufacture such ~ products on order, while placing his
name, trade mark, or cther element identifying the subiject of business
activity on the products, and/ or packaging, orinthe documents provided toa
consumer together with the products; ' altematively, a manufacturer is a
business person that im ports the products.

Within the meaning of Ukrainian la ws concerning standardization and
certification of products, a manufacturer may act personally or be
represented by representatives. In most cases, the manufacturer and the
seller are equally liable for product-re  lated damage. The consumer has the
option to request compensation for dama  ge either from the seller or the
manufacturer. The easiest way for a consum er is to apply to the direct seller
of the product.

Theories of Liability
In General

Ukrainian law establishes several crite  ria for the manufacturer’s liability. A
manufacturer is responsible for the pr oper quality of its products and for
product safety; for provision of n ecessary, clear, reliable, and timely
information about produc ts, their quantity, quality, and product range, as
well as for providing information about  the manufacturer of those products;
and for compensation for harm (damage)  caused by defective or counterfeit
or adulterated products or products of ~ inadequate quality, as  well as damage
to property and moral (non-property)  damage caused by products dangerous
to human life and health, in cases established by law.

Strict Liability
A manufacturer is held liable under the  consumer’s claim, unless he proves
that other circumstances (eg, fault on  the part of the consumer, compliance

Certification of 10 May 1993

7 Law Number 2408-I11 of 17 May 2001.

8 Law Number 3164-1V of 1 December 2005.

9 State Committee of Ukraine for Techmeal Regulation and Consumer Policy, Order
Number 28 of 1 February 2005 on the List of Products Subject to Mandatory
Certification in Ukraine.

10 Consumer Protection Law, art 1{4).
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with state norms, a third person’s fau  It) were the reason for the damage to
the injured party.

The manufacturer’s defenses are furthe r discussed 1n the section ‘Defenses
Available to the Manufacturer’. A manuf  acturer incurs liability for damage
caused to a consumer, irrespective of wh  ether he is guilty of such damage.

Fraud or Misrepresentation

A manufacturer incurs liability for mi  sleading a consumer. A manufacturer
may mislead buvers by conveving fa Ise or incomplete information
concerning the product (such as its properties, contents, production, and
other features) in the product labeli ne or by fraudulent advertising. The
Consumer Protection Law establishesth e manufacturer’s liab  ility in specific
cases.

In cases where the provision of unclear |, unreliable, incomplete, or untimely
information about the product and ma nufacturer resulted in the consumer
acquiring products that did not  have the required properties , the consumer
has the right to cancel the contract  and demand compensation for damage. "

In cases where fraudulent or misleading  information led to the impossibility
of use of the purchased product inacco  rdance with its purpose, the consumer
1s entitled to demand that proper in formation be provided within a
reasonable period, whichmaynot  belonger than one month.

If this proper information is not provid ed within the specified period, the
consumer has the right to cancel the  contract and demand compensation for
damage. 12

Ifthe fraudulent or misleading informati  on resulted in the infliction of harm
to a consumer’s life, health, or propert v, the consumer is entitled to demand
that the manufacturer co mpensate the damage caus  ed to him and to his
property.

It also is forbidden to introduce count  erfeit or adulterated products into the
market. " Counterfeit or adulterated products are those manufactured by

violating a technological pr ocess; those that use a trade mark or copv a
product form or package design illegall  v; as well as illegal reproduction of
other persons’ products.

Fraudulent advertising, a ggressive business, and mi  sleading actions also are
forbidden (as further disc  ussed in the subsection “Defective Marketing ).

11 Consumer Protection Law, art 15(7)(1).
12 Consumer Protection Law, art 15(7)(2).
13 Consumer Protection Law, art 15(7)(3).
14 Consumer Protection Law, art 6(4).

15 Consumner Protection Law, art 1{27).



UKR-4 INTERNATIONAL PRODUCTLIABILITY

Warranty

A manufacturer must ensure proper operational use of products, including
proper use of their components durin g the warranty period established by
regulations, normative documents, or contract. 16

Warranty obligations also include any  obligations of the manufacturer or
seller provided in advertisements. Awa  rranty obligation te rminates based on
general grounds regarding termination  of duty, as stipulated under Chapter
50 of the Civil Code.

A warranty obligation is not terminated in the event th at the obligation
cannot be fulfilled because of lack of required matenals, components, or
spare parts. A manufacturer must compensate all expenses of the seller (or, the
enterprise  fulfilling consumer demands) that are related to consumers’
complaints concerning purchased products.

A manufacturer of products must compensate the enterprise that fulfills
consumer demands conceming defective products for expenses incurred by that
enterprise, and must do so within one month. Consumers’ demands connected
with defective products manufactured outside Ukraine will be satisfied at the
expense of the seller (importer).

Warranty obligations must be performed within the specific time frames
stipulated in Ukrainian legislation.  The warranty period is specified in the
product certificate, on the label, or  in any other document accom panying the
product. The warranty period for compon  ent parts must not be shorter than
the warranty period for the principal  item, unless otherwise stipulated by
regulations, normative documents, or contract.

For perishable products whose propertie s may detenorate over time and that
may be dangercus to consumers’ lives . health, or property or to the
environment, a shelf life is established  and stated on the labels, wrappers, or
other documents accompanying the pro  ducts; the specified shelf life is
considered a warranty period. The pr  oduct’s shelf life commences on the
date of manufacture, which also is stat  ed on the labels or other documents,
and is determined either by the period  during which a product can be used or
by the expiry date.

Sale of products whose shelf life is not  stated, or 1s stated in violation of
statutory requirements, and sale of expired products 1s prohibited. The
warranty period for seasonal goods (¢ lothes, furs, and similar goods)

commences at the beginning of the re  spective season established by the
Cabinet of Ministers of Ukraine.

In the case of sale of a product by sample  or by mail order, as well in cases
when the date of entenng into a purchas e and sale contract and the date of

delivery of products to a consumer  do not coincide, the warranty period

16 Consumer Protection Law, art 7(1).
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commences on the day the product isde  livered to the consumer. If a product
requires special installa tion or assembling, the warranty period commences
on the day the installationor  assembling is performed.

If it is not possible to determine the date of delivery, installation, or
assembling of the product, orifthe  consumer possessed the product prior to

entering into the purchase and salec  ontract. the warranty period commences
on the day the purchase and sale  contract is concluded.

In case of repair of the product un  der warranty, the warranty term is
extended for the period of time that  the product was under repair.

A consumer’s demand for exchange of a product must be fulfilled immediately
if the required product is available; if it is necessary to venfy the product

quality, the demand for product exchange must be fulfilled within 14 days or a
period agreed on by the parties.

If the required product for exchange is not available, a consumer’s demand for
exchange must be fulfilled within two months after the respective application is
filed.

If a consumer’s demand for product exchange cannot be fulfilled within the

established period, the consumer is entitled to demand that the seller or
manufacturer reduce the price of the product,  eliminateits defects, or cancel the

contract and provide a full refund.

When a consumer purchases food products  of inadequate quality, the seller must
exchange them for products of proper quality or refund the money paid by the
consumer, provided that the defects were revealed during th e warranty period.

Liability for Non-Compliance wi th Mandatory Requirements
Certification of Imported Products

A manufacturer also 1s responsible fo 1 ensunng certification of imported
products as determined by the  State Committee of Ukrane for Technical
Regulation and Consumer Policy . This list includes specific types of
products that may be dangerous to huma n life and health (eg, some types of
electrical appliances, medical de vices, detergents, food products,
construction materials and  equipment, communication tools, means of self-
protection, fire-fightingeq uipment, and vehicles).

Without the requisite certificate, poten tially dangerous products cannot be
imported into and distributed with 1n the termtory  of Ukraine.

17 State Committee of Ukraine for Techmecal Regulation and Consumer Poliey., Order
Number 28 of 1 February 2005 on the List of Products Subject to Mandatory

Certification in Ukrame.
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Product Safety Requirements

Starting in 2012, Ukraine will implemen  t mandatory application of technical
regulations with respect to specific type s of products. In particular, Ukraine
has adopted technical repul  ations conceming, the safe  tv of some categories
of products, such as elevators, toys, electrical equipment, machines, medical
products, detergents, textiles, safe tv signs, radio equipment, marine
equipment, and containers for storagean  dburial of radioactive waste. Some
technical regulations have  been mandatory since 2010.

The technical regulations es  tablishrequirements asto  the safety of products.
With the aim of verifying conformity  with the technical regulations, a
procedure for certifying conformity will  be implemented. This procedure 1s
expected to be implemented by the  time the obligation of mandatory
certification of conformity 1s established.

The circulation of products that donot ~ comply with the technical regulations
and were not attested fo r their conformance with these regulations is
prohibited 1 the Ukrainian ma rtket, and the manufacturer, the
manufacturer’s representative in Ukra  1ne, and the supplier are subject to
fines.

Concept of Defect
Defective Manufacture

Ukrainian law defines two categories of defects: essential defects and defects.
An essential defect is a defect which makes use of the product for its designated
purpose 1mpossible or unacceptable, occurs through the fault of the
manufacturer, recurs after repair or remedial measures for reasons outside the
consumer’s control, and has at least one of the following features: it cannot be
eliminated at all; its elimination takes more than 14 calendar days; and the
defect makes the product substantially different from what was provided for in
the contract. *

A defect means any non-conformity ofth e product with regulatory requirements

and nommative documents, terms and conditions of contracts, or requirements
established for such product, as well as non-conformity with the product
information provided by the manufacturer.

Moreover, the Law on Withdrawal from  Circulation, Processing, Utilization,
Destruction, or Subsequent Handling of Defective and Dangerous Products (the

Law on Withdrawal of Defective and Dangerous Products) * also defines the
notion of “defective and dangerous products’.  *' These include products whose

18 Consumer Protection Law, art 1.
19 Consumer Protection Law, art 1.
20 Law Number 1393-XIV of 14 January 2000.

21 Law on Withdrawal of Defective and Dangerous Products, art 1.
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properties do not comply with Ukrainian regulatory requirements and normative
documents regarding the respective types of products, and products that do not
comply with the mandatory requirements in terms of their safety for human life
and health, property, and the environment.

Defective and dangerous products include products which, with the of aim of
being sold to consumers, were willfully put by the manufacturer into the form of
a specific type of product and/or endowed with som e properties of such types of
product, but which cannot be identified as the products they imitate.

Defective products include those whose labeling does not comply with statutory
requirements as to the language and/or contents and completeness of the
information that must be provided to consumers; products whose shelf life has
expired; and products manufactured and sold without the respective documents
certifying their quality and safety, as establ 1shed by law. In addition, the Law on
Safety and Quality of Food Products * defines some notions of inconsumable
food products.

Under Ukrainian law. > afood product is considered inconsumable (adulterated)
if the product contains a poisonous or harmful substance which makes it
dangerous to human health (except for substances that are not added substances
and are used in amounts which are not considered to be harmful for human
health) or if it contains added poisonous or harmful substances (except for
pesticides in agnicultural raw materials, as well as permitted food additives, food

dves, or animal medicines that do not exceed the established maximum
thresholds).

A food product that does not comply with mandatory minmimum quality
specifications 1s considered inconsumab le, as also is a product that was
manufactured., prepared, packed, or circulated in such a manner or under such
conditions as may cause its contam ination and pose a danger to human health.

A food product is considered inconsumable 1f 1t was fully or partially obtained
from a diseased animal or an animal that was slaughtered in any manner other
than at a supervised slaughterhouse; 1f the product 1s 1n a container or packaging
that is fully or partially made of a poisonous or harmful substance (or
substances) which can make that food pr  oduct dangerous for human health; orif
the product was willfully exposedtoirradi  ation, except when irradiation is used
for acceptable technical purposes in accordance with the established
intemational requirem ents as to safe use of ionizing radiation technology.

A food product 1s considered inconsumable if it contains a food additive that 1s
not approved for use in Ukraine, that is not allowed to be used in a specific food
product, or that is approved for use 1n a specific food product but was included
in the product in amounts exceeding the th resholds established by sanitary or
technical rules or rules of the respective interational organizations.

22 Law Number 771/97-VR of 23 December 1997
23 Law onSafety and Quality of Food Products, art 1.
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A food product is considered inconsumable if it contains banned pesticides or
veterinary drugs or their residues, or residual pesticides or veterinary drugs
which exceed the maximum residual levels established by sanitary rules or by
rules of the relevant international organizations.

Finally, a food product is considered inconsumable if any useful ingredient was
partially or fully removed from the food product, if any substance was partially
or fully replaced in the food product, or if damage to or bad quality of the food
product was hidden in any manner — either to add volume or weight, to lower
its quality or properties, or to unreasona bly make it more attractive or valuable.

Defective Marketing

Under Ukrainian law, defective market  ing may be found in the form of
fraudulent advertising and unfair bu siness practices. Under the Law on
Advertising, ** fraudulent advertising is adve rtising which misleads or may
mislead consumers or impair persons, the  state, or society as a result of its
unreliability, inconsistency, exaggerati  on, concealment, or violation of time,
place, and means of distribution.  *

Damage incurred by the consumer as are sult of fraudulent advertising is to be
compensated in full. ** Unfair business practices are forbidden and include
actions qualifying as unfair competition and any activity (acts of commission or
omission) that misleads the consumer, as well as aggressive business practices. *

The list of misleading actions 1s not exhaustive and includes such actions as
improper information on consumers’ rights or incorrect information about any
danger to the consumer, the purchase of one product requiring the consumer to
purchase another product, or cases wh ere the information required for the
consumer to make achoice 1s not provided to him oris provided in an unclear or
contradictory manner.

An aggressive business practiceisaprac  tice that has an element of compulsion,
persecution. or improper influence, and influences or may influence the
consumer’s freedom of choice or behavior while purchasing the product.
Transactions concluded under unfair business practices are void.

28

Informational Defects

The Consumer Protection Law stipulates that the consumer has the night to
obtain necessary, accessible, trustworth y, and timely product information.

24 Law Number 270/96-VR of 3 July 1996.

25 Law on Advertising, art 1{7).
26 Caonsumer Protection Law, art 15(8).
27 Consumer Protection Law, art 19(1).

28 Consumer Protection Law, art 19(4).
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According to the Law, * the following product information must be provided to
consumers:

* Thename of the product and the trade mark under which it is being sold;

» Citation of the regulation whose requirements the product must meet if
produced in Ukraine;

» The principal properties of the product (for food products, the ingredients, the
nominal weight, whether the product contains genetically modified organisms,
and similar essential information),

* Any hazardous substances contained inth e product and restrictions on use by
certain categories of consum ers, together with any warming concerning the use
of such goods, should such warmning be required by law;

* The price, terms and conditions, and rules of purchase of the product or
service,

» The date of manufacture or production;

» Conditions of storage;

» Warranty obligations of the manufacturer, producer, or service provider;

» Rules and conditions of safe use of the product, including term of serviceable

life and any disposal requirements after  expiration of serviceable life, together
with information on possible consequences of a failure to observe the disposal

requirements;

* The name and location of the manufactur er, the company auth orized to deal
with consumers” complaints, and repair and technical services;

* Product certification details, if the product is subject to mandatory
certification or was voluntarily certified;

* Exact name of the geographical pl ace where the product was manufactured;
and

« For alcoholic and medicinal products, EAN barcodes (which may be
voluntarily used on other products).

Special laws and regulations and stat e standards can establish additional
marking requirements for certain specifi ¢ types of products. The information
should be provided by the manufacturer in the Ukrainian language in
documentation accom panving the product, on the product label, or presented in
some other accessible and visible form .

The information may be placed withinth e premises where th e products are sold
or, with the consumer’s consent, provided to the consumer through means of
telecommunication. Failure to comply with the rules will result in fines im posed
by therelevant state authonty.

29 Caonsumer Protection Law, art 15.
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Obligation to Warn Consumers or Recall Defective Products
Recall Initiated by the Manufacturer

When products are found to be defectiv e, the manufacturer must immediately
stop manufacturing the products until the reasons for damage caused by the
products are eliminated.

If it is established that such products cause or may cause harm to a consumer’s
life and health, property, or the envi ronment even when the consumer has
observed the rules of use, storage, and transportation of such products, the
manufacturer must take all necessary measures to withdraw the products from
circulation and recall them from consumers.

If the reasons for harm cannot be elim inated, the manufacturer must stop
manufacturing those products, withdraw them from circulation, and recall them
from consumers. If these obligations are not fulfilled, manufacturing of the
products will be halted and the products  withdrawn from circulation and recalled
from consumers by order of state agencies supervising product safety.

Manufacturers and sellers of food products must prevent the sale of dangerous,
inconsumable, and improperly labeled food products; voluntanly withdraw food
products manufactured or introduced by them if 1t 1s revealed that such food
products are dangerous, inconsumable, or improperly labeled; and eliminate
defects in food products that are manufactured or circulated without compliance
with statutory requirements. *°

If it 1s established that products are defective or dangerous, they must be
withdrawn from circulation. In the case of products that do not cause harm to
consumers’ life, health, or property, but for wh ich the manufacturer has
communicated inadequate information, the manufacturer must withdraw the
products from sale and provide proper and adequate information about the
products within cne week. !

Manufacturers must compensate consumer s for all damage connected with the
recall of their products. ** Defective and dangerous products must be withdrawn
from circulation by the owner of the products, either by the owner’s decision or

by the order of respective state agencies.

The owner of such defective and dangerous products must remove them from
circulation, and bring them, whenever possible, into compliance with the
requirements of relevant regulations and normative documents, or otherwise
ensure processing, utilization, or destruction of such pr oducts in accordance with
the procedure prescribed by law.

30 Law on Safety and Quality of Food Products, art 20(5)(7)-20(5)(9).
31 Consumer Protection Law, art 15(7)(2).

32 Consumer Protection Law, art 14(5).
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Recall Initiated by State Authorities

Based on the results of their inspections, state agencies authorized to exercise
state control and supervision over the quality and safety of products may issue
resolutions concerning withdrawal of defective and dangerous products from

circulation and subsequent handling of those products. These resolutions are
binding on the owner of the products.

The owner of defective and dangerous products must withdraw them from
circulation by preventing the sale, consumption, or use of the products for their
purpose, and also by taking them back from business entities which stocked
those products based on agency contract s, storage agreements, contracts of
carnage, or other civil law contracts that  do not provide for transfer of title to the
products.

Handling of Withdrawn Products

Defective and dangerous products withdrawn from circulation must be stored by
the owner at properly equi pped and sealed premises. After the defective or
dangerous products that were withdrawn from circulation are brought into
compliance with regulations and normative documents establishing the
requirements for such types of products, the products mav be reintroduced into
circulation by adecision of the ap propriate authorized state agencies. **

Persons who violate the Law on With drawal of Defective and Dangerous
Products and do not withdraw such products from circulation or fail to abide by
resolutions of authorized state agencies concerning provisions of the Law may
incur disciplinary, administrative, civil, or criminal liability. **

Additional Obligations and Powers under New Legislation
Manufacturer’s Additional Obligations

At the end of 2010, Ukraine adopted two new Laws: the Law on State Market
Supervision and Control over Non-Food Products * and the Law on General

Safety of Non-Food Products, ** which took effect on 6 July 2011.

According to the Law on General Safety of Non-Food Products, manufacturers
must undertake, on their own initiative, ex pert examination {(testing) of samples
of products introduced into circulation under their trade mark Moreover, they
also are obliged to consider consumers’ applications concerning safety of
products introduced into circulation under their trade marks, take necessary
measures based on the results of such consideration, and inform distributors of
the respective products about such measures.

33 Law on Withdrawal of Defective  and Dangerous Products, Section II.
34 Law on Withdrawal of Defective and Dangerous Products, art 22.
35 Law Number 2735-VI of 2 December 2010.

36 Law Number 2736-VI of 2 December 2010.
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Manufacturers also must provide consumers with information which enables
them to assess risks inherent in the products durning an ordinary or reasonable
period of use if such risks are not immediately evident, and which allows
consumers to take preventive measures against such risks. Waming consumers
of inherent risks will not release the manufacturer from the obligation to comply
with other requirements established by law.

If manufacturers become aware, orcanbe  deemed to have knowledge (based on
information at their disposal), that products introduced by them into circulation
pose risks for consumers that are incons istent with the general requirement
concerning product safety, they must im mediately inform the appropriate state
market supervision agency about those risks and about the measures taken to
ensure consumer safety in relation to such products (ie, by informing consum ers
and withdrawing products from circulation).

The Law also establishes similar requirements for distributors of products.
Distributors must cooperate with manuf acturers and state market supervision
agencies in taking measures aimed at a voidance of risks posed by products and
must not deliver products if they are aware, or can be deemed to be aware (based
on information at their disposal), that those products do not comply with safety
requirements.

Moreover, if distributors become aware, or can be deem ed to be aware (based on
information at their disposal), that the products they have distnbuted pose risks
for consumers that are inconsistent w ith the general requirement concerning
safety of products, they must immediat ely inform the approp nate state market
supervision agency about the risk. ™

Additional Powers of the State Authorities

If a market supervision agency establishe s that specific products pose a serious

risk, it will immediately request that the business entity withdraw such products

from circulation and/or recall them or w ill prohibit supply of those products in
the market. However, products cannot be considered to pose a serious risk only
because a higher level of product safe tv may be achievable or because other

products offered in the market have a lower level of risk.  *

If a market supervision agency reveals th  at specific products do not comply with
the established requirements, it will immediately request that the business entity
take measures to bring those products into compliance with the established
requirements within a specific period of time.

The relevant market supervision agen cy may analyze the respective business
entity’s notification concerning fulf illment of the resolution concemning

elimination of the products” non-complia nce with the established requirements

37 Law on General Safety of Non-Food Products, art 8.
38 Law on General Safety of Non-Food Products, art 9.

39 Law onState Market Supe  rvision and Control over Non-Food Products, art 28.
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and/or verification of fulfillment of the resolution by the business entity. If,

based on the results of the analysis, the market supervision agency finds that the
products’ non-compliance with the established requirements has not been
eliminated or has been eliminated par tially, it will take two corrective measures:
restriction of or prohibition on supply of the products in the market, and

withdrawal of the products from circulation or recall of the products.  *

When a market supervision agency esta blishes that products may pose risks
under specific conditions, it will immediately take a decision obliging the
manufacturer and/or distributor to warn consumers of such risks or take
necessary measures for the products to be brought into compliance with safety
requirements before they are introduced into circulation in the Ukrainian market.

In the event that a market supervision agency determines that products may pose

risks to specific categonies of consumers, it will immediately issue an order
obliging the manufacturer and/or distributor to warn those consumers of such

risks.

If a market supervision agency establishes, by reasonable assumptions, that
certain products may be dangerous, it will immediately make a decision
concerning temporary prohibition on introduction of such products into
circulation in the market.

The temporary prohibition will extend to the supply of the products, offer of the
products for sale, or dem onstration of the products, for a period necessary for
product testing.

In cases when a market supervision ag ency determines that products are
dangerous, 1t will immediately prohibit introduction of those products into
circulation in the market and take measures to secure this prohibition; take
measures aimed at immediate withdrawal of the products from circulation and
warning consumers of risks posed by those products; and take measures,
together with manufacturers and distnbutors of such products that have already
been offered in the Ukrainian market to consumers, to recall those products from
circulation and destroy them.

Recall of products is applied as an excep  tional measure if m easures taken by the

manufacturer or distributor are insufficient for the prevention or avoidance of
risks posed by the products.

These corrective measures aimed at ensu ring product safety will be taken by
state market supervision agencies according to the level of threat to the public
interest posed by the unsafe products. State market supervision agencies will
take measures to collaborate with manufacturers and distributors so as to prevent
or mitigate the risks posed by their products offered onthe market, ™

40 Law on State Market S upervision and Control over Non-Food Products, art 29.
41 Law on General Safety of Non-Food Products, arts 12 and 9.
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Defenses Available to the Manufacturer

At the injured person’s option, the  manufacturer of the product must
compensate for damage caused to an 1 ndividual or legal entity as a result of

structural, technological, and other design or form wulation defects of the
products, as well as damage caused by ~ providing inadequate or insufficient

information about products.

Compensation for damage doesnot de  pend onthe guilt of the m anufacturer,

nor on whether the injured person ha d contractual relations with the
manufacturer. A seller or manufacturer of products is released from its
obligation 1n the case of product mi  suse, insuperable force, and other

available defenses.

Product Misuse

The manufacturer may be released fro  m liability if he proves that the

damage occurred as a result of failure by the injured person to follow the
rules of use or storage of the products.

According to the Consumer Protection Law, * prior to using the product, the
consumer has certain obligations. The consumer must study the instructions
for use provided by the manufacturer  1n the product documentation.

In cases where the instructions for use  of the product need to be explained,

the consumer must, prior to commencing use of the product, ask for
clarification from the manufacturer or other person who performs this

function, as indicated in  the product docum entation.

The Law further specifies that the cons ~ umer must use the product according
to its scope and follow the conditions (r equirements, norms, rules) set forth
by the product’s manufacturer in the usage documentation.

In order to prevent negative conse quences from use of the product, the
consumer must adhere to the sa fety precautions foreseen by the
manufacturer by following any special ru  les established in the product’s
usage docum entation; when  there are no such rules  in the documentation, the
consumer must follow the normal and ~ prudent safety precau  tions established
for such types of goods.

Thus, if the consumer do  es not fulfill thes e obligations, the manufacturer can
plead to be released from its oblig ations, based on product misuse by the
Cconsumer.

42 Civil Code, art 1209(2).
43 Consumer Protection Law, art 4(3).
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Insuperable Force

The manufacturer may be released fro  m liability if he proves that the
damage occurred as a result of insuperable force. 4

According to the Commercial Code, ¥ circumstance of ‘insuperable force’

means an extraordinary and una voidable circumstance under existing
conditions of performance of business activity. Breach of obligations by
counterparties, lack of products nece  ssary for fulfillment of the obligation,
or lack of required funds are not considered circumstances due to
insuperable force. 9

Other Defenses

Under the Consumer Protection Law,  the manufacturer may be released
from liability if ‘the manufacturer did not introduce the products into
circulation ¥ or if ‘a defect occumred in  the products as result of the
manufacturer’s observance of legislativ e requirements or fulfillment of state
agencies’ orders binding  upon such manufacturer. *

Manufacturers and distributors of food  products may be released from the
obligation to compensate for damage  connected with a food product being
inconsumable or dangerous and cau sed by violation of the applicable
sanitary rules by otherpe rsons, including consumers. *

Entities engaged in manufactuning a nd distribution of food products are
entitled to challenge the re sults of laboratory examinations of their products
ifthose results differ from the results  obtained by the manufacturer using the
same or identical analytical methods, an  d to have confirmatory testing of
their products conducted at an au thonzed and accredited reference
laboratory. In accordance with the la  w, they also may challenge any
mnspectors’ decisions concerning thei 1 business activity and apply to the
court for protection of their rights.

According to the Law on General Safety  of Non-Food Products,
manufacturers also are released from lia  bility if they are manufacturers of a
component part of the products and th e products are dangerous because of
the design of the finished products containing the component part, or
because of instructions  provided to such manufact  urers by the manufacturers
of the finished products. * The Law on General Safety of Non-Food

44 Civil Code, art 120%2).

45 Law Number 436-1V of 16 Jarmary 2003.

46 Commercial Code, art 218,

47 Consumer Protection Law, art 16(5).

48 Caonsumer Protection Law, art 16(5).

49 Law on Safety and Quality of Food Products, art 19.

50 Law on General Safety of Non-Food Products, art 16{1){4).
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Products also establishes that distribut  ors will not incur liability for violation
of requirements conceming  product quality and safety 1f they prove that:

* The products became dangerous as a result of another distributor’s non-
observance of conditions of storage of  those products, provided that such
other distributormay  be ascertained; or

» The products delivered by the distri butor comply with the established
requirements for product safety, but the products are nonetheless
dangerous. >

Proximate Cause

Ukrainian law upholds the notion  of proximate cause. Generally, a
proximate cause is considered an act, event, or omission which naturally and
predictably leads to causation of dama ge, even though it might not be its
nearest or ultimate cause

The consumer must prove the causal 1i  nk between the product’s defect and
the damage attributed to that defect. ¥ The same principle applies to cases of
injury and death. The sufficiency of  the causal link is decided by a court
decision.

The Consumer Protection Law does no  t contain provisions that would
specify the nature of this causal link a  nd whether 1t 1s direct or proximate.
The Consumer Protection Law only prov  ides that a manufacturer may be
released from liability if the damage  caused to a consumer was a result of
the consumer’s violation of rules of use, storage or transportation of
products. >

Liability of Others in the Chain of Distribution
Retailers and Others

If a consumer discovers a defect in a product, his demand for exchange of that
product, for elimination of its defect (or defects), for return of the product, or
other demands stipulated by law must be fulfilled, at the consumer’s option, by
the seller or manufactur er of that product.

Moreover, consumer demands for compensation also may be fulfilled by the
retailer. Retailers are commercial enterpri  ses and branches that are set up to sell
similar products or are charged with this function based on a contract. Functions

of manufacturers’ representatives are pe rformed by their representative offices

51 Law on General Safety of Non-Food Products, art 16(2).
52 Consumer Protection Law, art 16(2)(3).

53 Consumer Protection Law, art 16(5){1).
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and branches set up by the manufacturers for this purpose or by enterprises
which fulfill these demands based on a contract with the manufacturer, ™

Given that the liability provisions of the Consumers Protection Law apply in
most cases, the manufacturer and the re tailer bear joint liability toward the
consumer. In terms of product liability, the retailer’s obligations include the
obligations of the manufacturer, unless otherwise specified.

Harm inflicted to a consumer’s life, health, or property by a defective product
must be compensated in full by theretaile r or manufacturer of the product at the
mjured person’s option. A buyer's demands connected with defects in products
manufactured outside Ukraine are fulfilled at the expense of the seller
(importer). **

The manufacturer must compensate all expe nses of the seller that processed the
consumer’s product complaints. The seller must compensate the enterpnise that
handles customer complaints for all expenses incurred by that enterprise in
connection with addressing consumer grievances about defective products, and
must do so within one month. >

At a consumer’s written request, during the period of free repair of certain
domestic products,”’ the consumer must be provided with a product of similar
make (model, article, modification), with free delivery. The enterprise fulfilling
the consumers’ dem ands must maintain a stock of products for this purpose. ™

Ukrainian law establishes criminal liability for the sale of defective products.
According to the Criminal Code of Ukraine, * persons manufacturing and selling
large volumes of defective products and products that do not comply with the
established standards, rules, and technical conditions are subject to a penalty. In
this context, large volumes of products produced or sold means volumes
exceeding a value of 300 minimum tax-fr ee incomes of citizens. The penalty
ranges from the equivalent of 100to 200 minimum tax-free incomes of citizens
or correctional labor for a penod of up to two vears, with deprivation of the nght

to hold specific positions or carry out specific activity during a period of up to
three years. *

Persons who may be held liable for the sale of defective products may be a
director of the company producing or importing the products, or an emplovee

54 Consumer Protection Law, art 8(3).

55 Consumer Protection Law, art 8(13).

56 Consumer Protection Law, art 8(12).

57 The list of products is issued by the Cabinet of Mimsters of Ukraine.

58 Consumer Protection Law, art 8(9); Cabi  net of Ministers of Ukraine, Resolution
Number 172 of 19 March 1994 on Implementin =~ g Specific Provisions of the Law of
Ukraine on Protectionof  Consumer Rights.

59 Law Number 2341-11T of 5 April 2001.

60 Criminal Code, art 227.
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responsible for verifying product quality or observance of the company’s
product standards, or an employee responsible for the sale of products.

In addition, persons who may be held liable for the sale of defective products are
employees (including officials) of comm ercial organizations that sell defective
products, as well as individual entrepreneurs who manufacture or sell specific
products.

Wholesalers and Distributors

Under the definition provided by the Consumer Protection Law, the
manufacturer is a business person who manufactures the product, or claims to be
the manufacturer of the produc  t, or imports the product. * Thus, distributors and
wholesalers (under the condition that they import the relevant products) may be
considered to come within the scop e of the Consumer Protection Law as
manufacturers of the product, bearing all the corresponding liability.

In other cases, wholesalers and distributors may be held liable under contractual
obligations with the retailer as having supplied goods of nadequate quality,
which caused direct damage and loss of profit (unless otherwise foreseen by the
relevant contracts).

The Law on General Safety of Non-Food Products and the Law on State Market
Supervision and Control over Non- Food Products establish lLahility for
manufacturers and distributors of non-food products in cases of violation of
those Laws. Liability 1s imposed in the form of penalties, payment of which
does not exem pt m anufacturers and distributors from liability for harm inflicted
on consumers.

Makers of Component Parts

According to the Consumer Protection Law, the manufacturer must ensure

proper operational use of the products, including their component parts, during

the warranty period established by regulations, normative documents, or
62

contract.

A manufacturer incurs liability for harm caused to a consumer’s life, health, or
property when the harm occurred in connection with the manufacturer’s ‘use of
things, matenials, equipment, devices, instruments, or othermeans  "necessary for
manufacturing the products, imespective of the level of the manufacturer’s
technical and scientific knowledge. ©

The maker of component parts will not be  liable toward the consumer; however,
it may be held liable in relation to the m anufacturer of the products as a party to

61 Consumer Protection Law, art 1(4).
62 Consumer Protection Law, art 7(1).

63 Consumer Protection Law, art 16(4).
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the contract with the manufacturer (eg, for supplying goods of inadequate
quality, which caused direct damage and loss of profit).

The manufacturer may request that the other party (eg, the maker of component
parts) be made a co-defendant in ligb ility proceedings. In such cases, the court
will decide who is liable for the defect. If the defendant believes that another

party (such as the maker of a component part) is, in fact, responsible for the
defect, he is free to file a claim in ase parate set of proceedings. This claim is

subiect to a peneral three-vear statutorv time limit. * which starts to run on the
date when the victim learned or ought to have learned of the violation of its

rights.
Franchisors and Franchisees

Under a franchising agreement, the franc hiser incurs subsidiary liability with
respect to claims raised against the fr anchisee in connection with inadequate
quality of the products sold by the franchisee.

With respect to the claims raised agai nst the franchisee as the manufacturer of
the franchiser’s products, the franchise rand the franchisee are jointly liable.
Licensors and Licensces

Ukrainian law does not expressly establis h the licensor’s liability for defects in
products manufactured based on a license. It only states that, under a licensing

agreement, the products manufactured on the basis of the license cannot be of
poorer quality than the quality of the licensor’s products.

Under the Law on Protecting Rights to Marks for Goods and Services, * the
licensor also is entitled to enforce observance of this rule. &

Remedies

In General

Harm inflicted on a consumer’s life, health, or property by defective products or
products of inadequate quality must be compensated in full.

Personal Injury and Death

An individual who was maimed or sustained other damage to his health because
of adefective product has the right to receive com pensation for income lost as a
result of the loss or decrease of his professional or general ability to work, as

64 Civil Code, art 257,

65 Civil Code, art 1123,
66 Law Number 3689-X1 of 15 December 1993.
67 Law on Protecting Rights to Marks fo 1 Goods and Services, art 16(8).

68 Consumer Protection Law, art 16(1).
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well as compensation for additional costs incurred for a nourishing diet,
healthcare, m edical expenses, prosthetics, nursing care, and related costs. %

In the case of an injured person’s deat h, the nght to claim compensation for
damage is given to the deceased’s dependents, and to the deceased’s child born
after his death. 7° Moreover, an entity/person that inflicted harm by causing an

mjured person’s death must compensate  the person who bore the necessary costs
for funeral expenses, including the erection of a gravestone. ™' If the victim’s

capacity to work has decreased sinceth  etime the compensation for damage was
determined, he is entitled to demand an increase of the amount of

: 72
compensation.

In addition, the law stipulates that in case of anise in the cost of living and at the
injured person’s request, the am ount of compensation for damage caused by the
physical mjury or by other injury to health or by death will be subject to
indexation, based on a court ruling, In the event of arise in the minimum salary
and at the injured person’s request, the amount of compensation will be
increased accordingly, based ona court ruling.

Punitive Damages

Persons who violate the Consumer Protection Law will incur penalties, which
are imposed by the consumer protection authority. ™ Violations of the Law
mnclude:

+ Denying a consumer’s exercise of his legitimate nights;

« Manufacture or sale of products that do not comply with requirements of
nomative documents;

« Sale of products that are subject to certification in Ukraine, when the
documents under which such products were transferred for sale do not meet

mandatory registration, certification, and conformity requirements for such
type of products;

« Manufacture or sale of products that do not comply with requirements of
nommative documents and regulations concerning safety of consumers’ life,
health, and property and the environment;

» Sale of products whose production and sale are prohibited by the relevant state
agency;

« Sale of dangerous products (such as poison, pesticides, explosive and

flammable substances) with out proper warning labels or without information
conceming instructions and conditions for its safe use;

69 Civil Code, art 1195(1).

70 Civil Code, art 1200(1).

71 Civil Code, art 1201(1).

72 Civil Code, art 1203(1).

73 Civil Code, art 1208.

74 Consumer Protection Law, art 23.
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» Lack of necessary, clear, reliable, and timely information about products;

» Creation of obstacles to inspection of the quality of products by officials of a
specially authorized state or local agency for consumer protection;

» Failure to fulfill or untimely fulfillment of orders of specially authorized state
agencies concerning elimination of violations of consumers’ rights; and

» Sale of products whose shelf life has expired.

The scope of penalties envisioned by the Consumer Protection Law for the
violation of consumer rights ranges from 1 per cent to 500 per cent of the cost of
the goods manufactured or sold orthe se  rvices rendered. The Law also provides

a fine for the violation of consumer rights 1n the amount of 2 to 100 non-taxable
allowances (currently UAH 17) — that is, from UAH 34 to UAH 1,700.

Emotional Distress

Consumers are entitled to receive co mpensation for moral (non-property)
damage caused by products dangerous to human life and health through
application to the court for protection of their violated rights. 7> The consumer
must calculate the amount of the moral damage and prove that such damage was
directly caused by the defective product.

Economic Loss

Consum ers are entitled to receive compensation for harm inflicted by defective,
counterfeit, or adulterated products or products of inadequate quality, for
property damage caused by products dangerous to human life and health, and
also are entitled to apply to the court and other authorized state agencies for
protection of their violated rights. ™

Tn relations between business entities, a supplier (m anufacturer) must eliminate,
at its own expense, product defects revealed during a warranty period or must
exchange the product, unless the supplie 1 proves that the defects occurred as a
result of violation of product operation or storage rules by the buyer (consumer).
Tn case of elimination of defects in a product for which a warranty penod 1s
established, this period is extended for the time during which the product is
under repair. In the case of exchange  of the product, the warranty period is
reestablished from the date of replacement.

In the event of delivery of a product of inadequate quality, the buyer has the
right to collect from the manufacturer (supplier) a penalty equal to 20 per cent of
the cost of the defective product. "

75 Consumer Protection Law, art 4(1){(5) and 4 1){6).
76 Consumer Protection Law, art 4(1)(5) and 4(1)(6).

77 Commercial Code, art 269(6)7).
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In commercial contracts, a party that violated a commercial obligation or
established requirements as to performance of a business activity must
compensate any damage caused by such violation to the entity whose rights or

legitim ate interests have been violated.

In this case, ‘damage’ means expenses incu  red by the affected party, loss of or
damage to such party’s property, as well as loss of income that would have been
earned if the other party had properly fulfilled the obligation or observed the
rules of performance of the business activity. Under the Commercial Code, '°
damage that must be compensated by the entity at fault includes:

» Cost of lost, damaged, or destroyed property;

« Additional costs (penalty paid to other entities, cost of additional works,
materials, and similar amounts) incurred by the party as result of the other
party’s violation of its obligations;

» Lossof incom e that would have been eamed by the affected party if the other
party had properly fulfilled its obligation; and

« Matenal compensation for moral damage 1in the cases stipulated by law.

Return or Repair

If a consumer finds defects in a product during the established warranty period,
he is entitled to demand a proportional redu  ction in the price, elimination of the
product’s defects within a reasonable period of time and free of charge, or
reim bursem ent of expenses for elimination of the product’s defects.

If essential defects are revealed duning the established warranty period and such
defects occurred through the manufacturer’s fault or because of product
adulteration {confirmed, when necessary, by an expert’s report), the consumer
has the option to demand, within th e period and in accordance with the
procedure established by law and based on rules binding on the parties or under
the contract, that the seller or manufactur er either terminate the contract and
refund the money paid for the product or exchange the product for a similar
product from am ong the products at the seller’s (manufacturer’s) disposal.

Contractual Disclaimers and Limitations

A seller (manufacturer) may include in a contract with a consumer any
provisions that are not prohibited by law. A seller (manufacturer) must not
include in contracts with the consumer an  y terms that are unfair. Unfair contract
terms are those that are contrary to the prin  ciple of good faith or that result in an
essential imbalance between contractual rights and obligations to the detriment
of the consumer. ” Article 18(3) of the Consumer Protection Law provides a
non-exhaustive list of such terms:

78 Commercial Code, arts 224 and 225(1).
79 Consumer Protection Law, art 18(1) and (2).
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» Exemption or limitation of legal liability of the seller (manufacturer) in the
event of the consumer’s death or inju ry to his health caused by acts or
omissions of the selle r (manufacturer),

» Denial or limitation of the consumer's rights in relation to the seller
{manufacturer) or athird person in case of complete or partial non-fulfillment
or improper fulfillment by the seller {manufacturer) of contractual obligations,
including terms concerning set-off, the consumer’s obligation to pay and his
demands in the event of the seller’s (man  ufacturer’s) breach of the contract;

» Establishment of strict obligations for the consumer, while the seller
{manufacturer) may fulfill its obligations at its own discretion;

» Allowing the seller (manufacturer) not to refund money paid by the consumer

in the event of the consumer’s refusal to enter into or fulfill the contract,
without establishing the consumer’s right to receive compensation from the

seller (manufacturer) in connection with  cancellation or non-fulfillment of the
contract by the latter,

» Establishment of the consumer’s obligation to pay a disproportionately large
compensation (more than 50 per cent of the product cost) in the event of his

failure to fulfill obligations under the contract;
» Granting the seller (manufacturer) the right to cancel the contract with the
consumer at its own discretion while the consumer is not granted such right;

» Granting the seller (manufacturer) the right not to refund money paid for
products that were not provided, in the event of contract cancellation at the
seller’s (manufacturer’s) initiative;

» Granting the seller (manufacturer) the ri  ght to cancel the contract concluded
for an indefinite term without notifying the consumer of such cancellation,
except as otherwise prescribed by law;

« Hstablishment of an unreasonably short period for the consumer’s granting his

consent to extension of a contract concluded for a definite term. with
automatic extension of the contract if the consumer does not express his

intention;

« Hstablishment of conditions binding upon the consumer, if the consumer had
no real possibility to familiarize himself with such conditions before entering
into the contract;

* Granting the seller (manufacturer) the right to unilaterally change contract
terms and conditions at its own discretion or upon grounds not mentioned in
the contract;

» Granting the seller (manufacturer) the right to unilaterally change features of
the products that are the subject matter of the contract;

» Determination of the product price at the time of its delivery to the consumer
or provision of the possibility for the seller (manufacturer) to increase the
price without giving the consumer the right  to cancel the cont ract in the event
of increase 1n the price as compared to  the price that was agreed upon on the
day of entering into the contract;
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» Granting the seller (manufacturer) the right to determine whether the products
comply with the contract terms or the exclusive right to interpret the contract
terms;

» Limitation of the seller’s (manufacturer’s) liability with respect to obligations
assumed by its agents or establis hing that observance of some extra
formalities would be a precondition for the seller’s (manufacturer’s)
assumption of such obligations;

» Establishing the requirement that the consumer must fulfill all his obligations,
even if the seller (manufacturer) does not fulfill its obligations; and

» Granting the seller (manufacturer) the  right to transfer its rights and
obligations under the contract to a third person, if such tran sfer may result in
reduction in the guarantees arising ou t of the contract for the consumer
without the consumer’s consent.

Clause 11 does not apply to contracts concluded for an indefinite term, provided
that such contracts oblige the seller (manufacturer) to notify the consumer in
advance about its intention to modify the terms of the contract and grant the
consumer the right to cancel the contract in connecti on with the modification.
Clause 13 does not apply to provisions conceming price indexation that comply
with the law, provided that the conditions and the method of price calculation
are clearly and explicitly stated in the contract.

At the same time, the Consumer Protection Law does not limit the right of the
manufacturer to describe the m ethod of use of 1ts products 1n such a manner that
the manufacturer will eventually be able to prove that damage was inflicted on a
consumer as aresult of the latter’s non-ob  servance of the instructions for use of
the product.

If a specific contract term. including th e one concerning contract price, is
recognized as unfair, that term ma y be modified or deemed invalid. ® If this
implies modifications in other terms of the contract, then, at the consumer’s
request, those terms also must be modifi ed or the entire contract may be deemed
invalid. Recognition of the entire contract  or some of its provisions as invalid
and introduction of modifications into the contract terms are performed by way
ofajudicial procedure.

A provision that was deemed invalid 1s so  deemed as of the date the contract
was concluded. If contract provisions are modified, the changes are deemed
effective starting from the date they are introduced.

If damage is inflicted on a consumer as a result of the application of contract
terms restricting the consumer’s nghts, such damage must be compensated by
the person at fault. A consumer also is entitled to reim bursement for damage by
a manufacturer in connection with the latter’s use of its advantages in production
or trade activities.

80 Consumer Protection Law, art 18(5).
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Statutes of Limitations
In General

Ukrainian law provides for several periods limiting the obligations of a
manufacturer. These limits apply to the pr oduct exchange period, the warranty
period, the shelf life of the product, an d its 'service life' (the two latter are
periods during which the manufacturer guarantees product's safety).

Product Exchange

The Consumer Protection Law establishes a period during which a consumer has

the right, under certain conditions, to have the product of proper quality

exchanged for another product of proper quality. This period 1s 14 days, not
including the date of purchase, unless a longer period is established by the

seller.”

If the consumer is not satisfied with  the product because of its form, size,
design, or color, or the product cannot be used in accordance with its purpose for
other reasons, he is entitled to request the seller to exchange the defective
product for a similar product having satisfactory properties. Products that are not
subject to exchange or return when su ch products are of proper quality are
specified in alist established by the Cabinet of Ministers of Ukraine. %

‘Warranty Period and Warranty Term

The warranty period 1s a peniod during which the manufacturer (seller or any
third person) undertakes an obligation to carry out, free of charge, repair or
exchange of the product after it has been put into circulation. *

If defects are revealed during the estab lished warranty period, a consumer may

request a proportional reduction of price, elimination of the defects (free of
charge), or reim bursement of expenses for elimination of the product defects.  **

If essential defects are revealed during  the established warranty period, which
occurred through the manufacturer’s fault, or ~ 1f 1t 1s established that the product
is counterfeit or is adulterated, and th ese facts are certified by an expert when
necessary, a consumer has the option to request that the seller or manufacturer
either cancel the contract and refund the  money paid for the product or exchange
the product for a similar product from among the products at the seller’s
(manufacturer’s) disposal.

81 Caonsumer Protection Law, art 9(1).

82 List of Products of Proper Quality that  Are Not Subject to Exchange (Returm) —
Cabinet of Ministers of Ukraine, Re  solution Number 172 of 19 March 1994 on
Implementing Specific Provisions of Law  of Ukrame on Protection of Consumer
Rights, Ammex 3.

83 Consumer Protection Law, art 1(5).

84 Consumer Protection Law, art 8(1).
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Shelf Life and Service Life

The shelf life of a product is the period determined by regulations, normative
documents, or contract terms, duning which the quality and safety characteristics
of the product must comply with requirements of regulations, normative
documents, and contract terms, provided that respective rules of storage and/or
operation or consumption of such products are observed.

The product’s service life term 1s the calendar period of use of a product in
accordance with its purpose, which commen ces on the date the product is put
mto circulation or repaired and during which the manufacturer guarantees its
safety and bears liability for essential defects that occur due to the
manufacturer’s fault. *

A manufacturer must ensure use of apro  duct in accordance w  1th its purpose for
the period of its service life, as estab lished by a normative document or agreed
upon between the manufacturer and consumer  and, should the service life peniod
not be established, for 10 years. ¥

A manufacturer must ensure technical maintenance and repair of products under
warranty and ensure supply of the required spare parts and their delivery to
entities that carry out technical maintenance and repair dunng the entire period
such products are manufactured. When the product is no longer manufactured,
the manufacture must ensure technical main  tenance and repair during its service
life. Ifno service life period has been es  tablished, the manufacturer must ensure
technical maintenance and repair for a period of 10 years.

The right to demand compensation for damage inflicted remains exercisable
during the product’s established service lif e (or shelf life) and, should this period
be unspecified, for 10 years after such pr  oducts are introduced into circulation
by their manufacturer. **

Consumer Claims

If essential defects are revealed in th e products which occurred through the
manufacturer’s fault, the consumer is entitled to demand that the manufacturer
eliminate product defects free of charge during the established service life and,
should such service life period be un  specified, for aperiod of 10 years. *

Ifthis demand is not satisfied within 14 davs (or another period agreed upon by
the parties), the consumer will be entitled to raise other demands against the

manufacturer (as previously discussed in the subsection “Warranty”).

85 Consumer Protection Law, art 1(24).
86 Consumer Protection Law, art 1(25).
87 Consumer Protection Law, art 6(5).

88 Consumer Protection Law, art 16(2).

89 Consumer Protection Law, art 8(10).
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The buyer may file a claim with the court against the seller in connection with
the product defects within one vear, starting from the time of discovery of the
defects, * but limited to the warranty period , and the shelf life and service life
periceds.” Ifno periods are established for the product warranty or shelf life, the
limitation term is two years.

The statutes of limitations which are rela ted to filing claims with the court may
be prolonged or renewed by the court as stated by the relevant provisions of the

Code of Civil Procedure. ™ The court may make this decision upon a petition by
a party to the proceedings or by another person, provided that the statute of

L. . .. . . 93
limitations provision was omitted for valid reasons.

Corporate Successor Liability

The Consumer Protection Law does not contain any special rules concemning
legal succession with respect to the manufacturer’s obligations. From the
viewpoint of civil law theory, legal succession means transfer of nghts and
obligations from one person to another.

Legal succession may be umiversal or partial. In case of universal legal
succession, a legal successor (individual —or legal entity) assumes all the rights
and obligations of the person that used to have those nights and obligations. In
case of partial legal succession, only specific rights and obligations are
transferred from one person to another.

When a legal entity that is set up and operating under Ukrainian laws is
terminated (except for cases of liquidation, when a legal entity has no legal
successors), a termination commission make s a transfer statement (in the event
of merger, accession, or transformation) or a distribution balance sheet (in case
of separation), which must contain provisions concerning succession of all
obligations of the legal entity being terminated with respect to all its creditors
and debtors, including obligations disputed by the parties.

Foreign legal entities acting in accordance with their national legislation may
have other legal succession rules. If  a legal entity has several successor legal
entities and it is not possible to determine an exact successor with respect to
specific obligations of the legal entity be ing terminated, the legal successors will

be jointly liable to creditors of the terminated legal entity.

The Civil Code also expressly stipulates that in case of termination of a legal
entity which 1s obliged to compensate damage caused by a physical injury or

90 Civil Code. art 681.

91 Civil Code, art 680.

92 Law Number 1618-1V of 18 March 2004.
93 Code of Civil Procedure, art 73(1).

94 Civil Code, art 107(2).

95 Civil Code, art 107(5).
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other injury to health or by death, the obligation to make monthly payments is
imposed on the legal entity’s successors, provided that they can be identified. *°
Thus, the liability for defective product s is extended to corporate successors.

Product Liability Insurance

Product liability insurance for manufacturers is not widely used in Ukraine,
although this 1s likely to change in the near future. This type of insurance 1s not
mandatory according to law and is curr ently offered by a small number of
insurance companies.

Insurance services in product liability matters are rendered based on the Law on
Insurance” and on the rules for rendering insurance services developed by a
specific insurance company and register ed with the respective state agency.

Insurance companies may offer such services both separately and as a part of a
complex insurance package for a company’s activity that may result in damage

to third parties.

Product liability insurance for manufacturers provides insurance protection of
the insured in the event that claims are raised against the manufacturer in
connection with damage inflicted on co nsumers’ life, health, or property.

Having analyzed insurance conditions posted on the websites of com panies such

as JSIC INGO-Ukraine, *® NISIC Oranta, * and LLC Velta-Insurance, *° the
authors are in a position to comment on certain  de facto conditions on the
1ssuance of product liability insurance in Ukraine.

A contract of insurance 1s usually concluded for one year. The insurance
contract specifically states the range of products and risks that are insured.
Insurance compensation is paid only for damage caused by defective products;
damage caused to the products themselves 1s not compensated.

An insurance contract 1s concluded in order to cover major industry risks: the
risk of liability for the failure to fulfill (or improper fulfillment of) contractual or
other obligations related to manufactured (delivered) products, and the nisk of
the manufacturer’s (supplier’s) liability for damage caused to life, health, or
property of consumers or third parties.

The amount insured is determined by the parties’ agreement. The insurance
contract may provide for limits of ob ligations with respect to each specific

96 Civil Code, art 1205(1).
97 Law on Insurance (Law Number No. 85/96-VR of 7 March 1996), art 6(4)(15).

98 The official website of INGO-Ukraine is  at http/Avww.ingovafvidy/strahovanie-
imezchestvennyh-riskov/strahovanie-otvet  stvernnosti-za-vred-tretim-licam. himl.
99 The official website (Eng  lish version) of NJSIC Oranta  is at hitpy//www.oranta.ua

/eng/insurance responsibility.php.
100 The official website of LLC Velta-Insu  rance is at hitp/fwww.velta. kiev.ua/products
/p_quolithtml.
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insured event, type of damage inflicted to third persons, and each affected
person.

The insurance tanff depends on qualifications, period of activity, and other
factors. Insurance compensation is paid within the limits of the respective
insurance company’s obligations, based on the amount of damage inflicted on
third parties and taking into account the deductible and other insurance termss.

As arule, insurance companies request an exhaustive set of documents before
making a decision on the availability or unavailability of risk insurance and, in
some cases, even require statistics onthe nsks posed by specific products. These
observations, as well as the small number of cases where consumers apply to the
court requesting compensation for damage, are reasons for the low populanty of
product liability insurance among Ukrainian manufacturers.

Product Liability Litigation
Role of the Courts and Lawyers

According to the Consumer Protection Law, ' an individual consumer or a

consumers’ association may apply to the court for protection of violated
consumer rights. When satisfying a ¢ onsumer’s claims, the court decides
whether the consumer also will be compensated for moral damage. Claims
concerning protection of consumers’ rights are filed with local courts at the
place of the defendant’s location, at thepl  ace of the consumer’s residence, or at
the place where the damage was inflicted.

Decisions of courts of first instance in cases connected with damage to
consumers may be challenged in courts of appeal and may be reconsidered by
the highest judicial body — the Suprem e Court of Ukraine.

Frequency of Litigation

Notably, cases connected with protection of consumers’ rights very rarely
appear in courts, for a number of reasons: underdeveloped consumer protection
law, lengthy period of court proceedi ngs, complicated en forcement of court
decisions, low level of people’s legal knowledge, the high cost of legal services,
and other factors. '

According to information posted on the official web site of the Iudicial
Authority of Ukraine, ' cases connected with consum er protection constituted a
minor proportion of all the cases considered by local courts in Ukraine in 2009.

101 Consumer Protection Law, art 22.

102 Law Directory on Preparation of Consum  er Protection Actions for Consideration —
K.: 2008. Joint Project of the Ewropean  Umion and Umited Nations Development
Program, Consumers” and Non-Govern  ment Organizations’ Commuunity.

103 Athitp/courtgovua  fsudova_statystyka/eS75747457.
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In 2008 2009, among resolutions adopted by the Civil Matters Chamber of the
Supreme Court of Ukraine, approximately 6 per cent concerned compensation

for matenal and moral dam age related to defective products.

Attitude of the Courts

The courts generally tend to favor the consumer, although resolutions favorable
to the manufacturer also are possible. In the majority of cases in 2008-2009,
Ukraine’s Supreme Court granted cassation appeals partially and overturned
decisions of lower courts only to the extent that they related to collection of
compensation for moral damage, while upholding the lower courts’ decisions
concerning compensation for material damage caused by defective products.

For instance, in its Resolution of 17 September 2008, '™ the Supreme Court

partially granted a cassation appeal of a car dealer by dismissing the demand for
collection of compensation from the dealer for moral damage that had been
allegedly inflicted on the buyer of a defective car.

The Suprem e Court referred to the rule of law ' which states that consum ers are

entitled to compensation of property and moral (non-property) damage inflicted
by a product dangerous to human life and health, in cases stipulated by law. The
defective car that had been a subject of the claim was not recognized as
dangerous to human life and death.

In 2009, a private entrepreneur selling mobile telephones applied to the Supreme

Court with a request to reconsider a decision of an appeal court, which obliged
the entrepreneur to compensate abuyer of  his mobile telephone for material and
moral dam age for the defective product.

In this case, the court of first instan ce dismissed the consumer’s claims for
compensation of material and moral damage. However, the court of appeal
granted those claims. In its tumn, the Supreme Court ruled, again being guided by
Article 4 of the Consumer Protection Law, that there were no grounds for
compensation of moral damage. '™

Typical Extent of Damages Awards

As a general rule, the courts award the consumer the full extent of material

damages, but limit the moral damages. Ukrainian courts have not been eager to
award m oral damages in amounts exceeding UAH 5,000 (approximately €625).

104 Supreme Court of Ukraine, Cowrt Chambe 1 for Civil Matters, Resolution of 17
September 2008 on cancellation of cont  ract and compensation of damage.

105 Consumer Protection Law, art 4(1)(5).

106 Supreme Court of Ukraine, Cowrt Chambe 1 for Civil Matters, Resolution Number 6-
14198sv08 of 14 Jamary 2009 on protection of consumers” rights: compensation of

material andmoral damage.
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Lawyers’ Compensation

The Ukrainian legal market is well developed. The major plavers practice in
numerous legal areas rather than in a sp ecific one. Tanffs, hourly rates, and
contingency fees differ from law firm to law firm, and, due to the current market
environment, there is no single system for price determ ination that is mandatory
to all the market players. Some lawvers charge hourly rates, others agree with
their clients on a cap which they will not  exceed, while others have fixed tariffs.
Prices are generally negotiable (particularly during this period of economic
Crisis).

Choice and Application of Law

Based on the Consumer Protection Law, '” when considering cases connected
with protection of consumers’ rights, the courts are to be guided by the
provisions of the Consumer Protection Law, the Civil Code of Ukraine, the
Commercial Code of Ukraine, and other regulations containing consumer
protection rules.

Moreover, if an international treaty ratified by the Ferkhova Rada (Parliament
of Ukraine) establishes rules different from those stipulated by Ukrainian
consumer protection laws, the rules of the international treaty will apply. In this
context, in 2000 Ukraine signed the Treaty on Principal Directions of
Cooperation of the CIS Member States  in the Sphere of Consumer Protection. '™

Conclusion

In Ukraine, the principal legislative m easure in the area of consumer protection
and product liability is the Consumer Protection Law. The key provisions of the
Consumer Protection Law have been reflected in the new Civil Code  and other
laws and normative Acts.

The Consumer Protection Law establishes that manufacturers of products,
providers of services, and sellers of goods are duty-bound to supply consumers
with products and/or services that com ply with the established quality standards
and the terms of the agreement with the consumer and which also comply with
the information about the goods/services which the manufacture, service
provider, or seller has provided or publicized. Moreover, the Law provides that
manufacturers are obligated to ensure the safe use of the products throughout the
warranty term as established by law or by the agreement with the consumer or,
1n the absence of any relevant provisions, for a penod of 10 years.

107 Consumer Protection Law, arts 2 and 3.
108 Law of Ukraine on Ratification of the Tr  eaty on Principal Directions of Cooperation
of the CIS Member States in the Sphere of Consumer Protection (Law Number

3102-III of 7 March 2002).
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TFurthermore, the Consumer Protection Law  establishes that a manufacturer of
products must ensure the availability of mamntenance services for the product
during the relevant period of time and stipulates the obligations of
manufacturers and/or sellers toward consumers with respect to the replacement
of defective goods and warranty repairs.



