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Part I. 

- Legislation regulating domestic market activities and its specifics

- Domestic market openness for international trade and foreign investments

- La normativa che regola il mercato interno.
- Ucraina: un Paese aperto al commercio internazionale e agli investimenti esteri: 

 Dott. Rostyslav Zatsepilin
A. Positive Developments in the Legal Framework

The last year saw many important reforms, whose adoption was inspired by Ukraine's aspiration to be recognized as a country with a market economy by the EU and US, to join the WTO and to start negotiating a Free Trade Agreement with the EU.  Other substantive and procedural laws were adopted as logical constituents of the ongoing legal reform aimed, amongst other objectives, at facilitating the inflow of capital into Ukraine, simplifying the creation and operation of business entities, reducing the regulatory burden and ensuring uniformity in the application of regulations.  Moreover, there were also reforms aimed at securing foreign and domestic investor’ rights and improving the enforceability of laws and contracts.

B. Law Review Driven by Ukraine's Efforts Towards WTO

The most significant outcome of the law revision driven by Ukraine's efforts towards WTO membership was the set of the amendments passed and the legislative proposals approved after its first reading by the Parliament of Ukraine in July 2005 and on 2 November 2006.  To start with, investors in the export-oriented industries of Ukraine benefited from the adoption of legislation aimed at eliminating violations of intellectual property rights (IPR) to software, audio and video, as shortly thereafter the US lifted the tariff sanctions that had been in place on Ukrainian exports to the US since 2002.  Moreover, the US is conducting a Special 301 Out-of-Cycle Review (OCR) focused on Ukraine's IPR enforcement to consider Ukraine's status as a "Priority Foreign Country" and its eligibility for the benefits of the "Generalized System of Preferences".  This cannot be ignored bearing in mind the facts that the US holds one of the top positions in Ukraine's export structure.

foreign currency; abolition of mandatory conversion at the Inturbans Currency Exchange of 50% of export proceeds and the substitution of the National Bank of Ukraine Regulation on foreign investments in Ukraine, repatriation of investments and earnings severely criticized and even challenged before the court, by a less restrictive successor.

With the coming year promising to bring into Ukraine's reality the first results of WT0 membership, including the obligation to comply with all the agreements concluded and ratified within the WTO framework and subjection to the Who dispute settlement mechanism; the potential commencement of talks on the Fr cc Trade Zone with the ELI and the review of the Partnership and Cooperation Agreement with the EU which expires in 2007 and many provisions of which on Business and Investment, Free and Fair Competition, Payments and Capital Movement are still far from being implemented, we can without doubt expect significant developments in the process of shaping Ukraine's investment envi​ronment into a more global and open one.

Investors met with approval amendments to laws regulating auditing, insurance, and proposals for reforming banking legislation.  The reform of legislation on auditing granted access to the profession to foreign nationals irrespective of their citizenship provided they obtain the relevant Ukrainian license.  This was further supplemented with provisions aimed at introducing independence principles for auditing service providers.  Reforms to insurance legislation granted subsidiaries of foreign insurance companies access to the Ukrainian insurance market five years after Ukraine has joined the WTO.

Parliament also approved in the first reading Draft legislation reforming banking laws, which if passed, will open the Ukrainian financial market to subsidiaries of foreign banks, thereby increasing competition in the sector and potentially reducing the cost of borrowing.  Another set of laws required for Ukraine's WTO aspirations were also approved in the first reading by Parliament, including legislation regulating general safety of products, quality of food and food products, on development and application of standards, technical regulations and conformity of assessment procedures, export duties on some products.  In summary, the efforts to adopt WTO-enabling legislation have been very significant.  The Government has pledged to make all the necessary efforts to obtain approval by Parliament of the remaining legislation enabling WTO accession.

Conclusion

L Ukraine has tremendous potential and I am convinced that it also has very strong competitive advantages for investors. Though the reform process has gained momentum there is still a lot of work to be done. Time is running short and the confidence of the investors can only be maintained if the long-awaited reforms to foster investments are finally introduced. In summary, the changes introduced and those under consideration are turning Ukraine into a very attractive place to invest, and the direction taken by the country is promising to convert it into a better investment destination in the foreseeable future.
C. Correcting Legislative Deficiencies and Lowering the Regulatory Burden

Concurrent processes of introducing new laws, overhauling obsolete laws or removing restrictive laws gained momentum in the year 2005, with the Civil Procedural Code, the Code of Administrative Court Proceedings, and the Private International Law Act taking effect.  The latter filled the gap created by the introduction in the year 2004 of the new Civil Code, which excluded the corresponding chapter regulating this matter.  It also introduced new approaches to regulating the conflict of laws consistent with international treaties to which Ukraine is a party to and with international practice.  The Code of Administrative Court Proceedings established the set of rules for the consideration and settlement of disputes with state bodies (such as customs, tax, competition, consumer or environment protection authorities) or state officials performing state representation duties.  Effective since 2004 the Civil Code is now supplemented by the Civil Procedural Code, a renewed tool for its enforcement.

The previous Government declared war on "red tape" and corruption, which discourage investors and trigger the outflow of national capital, and the first measure in this direction was the enactment of the System of Permits in Commercial Activity Act aimed at reducing the problems associated with the numerous permits (in addition to licenses if required) required for carrying out certain business activities.  In essence, the System of Permits in Commercial Activity Act defines the basic principles of the state policy in this sphere as following transparency, uniformity, and equality, accountability of civil servants, reduction of state interference and promotion of competition.  In order to further enhance free and fair competition and to ensure that it is not distorted or restricted, further amendments were also introduced to the Protection of Economic Competition Act of Ukraine.

Some issues of everyday concern for investors related to payments, transfers, capital transactions and repatriation of earnings were resolved by the abolition of mandatory conversion at the Interbank Currency Exchange of 50% of export proceeds and the substitution of the National Bank of Ukraine Regulation on foreign investments in Ukraine, repatriation of investments and earnings severely criticized and even challenged before the court, by a less restrictive regulation.

With the coming year promising to bring into Ukraine's reality the first results of WTO membership, including the obligation to comply with all the agreements concluded and ratified within the WTO framework and subjection to the WTO dispute settlement mechanism; the potential commencement of talks on the Free Trade Zone with the EU and the review of the Partnership and Cooperation Agreement with the EU which expires in 2007 and many provisions of which on Business and Investment, Free and Fair Competition, Payments and Capital Movement are still far from being implemented, we can without doubt expect significant developments in the process of shaping Ukraine's investment environment into a more global and open one.

D. Conclusion

Ukraine has tremendous potential and I am convinced that it also has very strong competitive advantages for investors.  Though the reform process has gained momentum there is still a lot of work to be done.  Time is running short and the confidence of the investors can only be maintained if the long-awaited reforms to foster investments are finally introduced. In summary, the changes introduced and those under consideration are turning Ukraine into a very attractive place to invest, and the direction taken by the country is promising to convert it into a better investment destination the foreseeable future.

Part II. 

- Fundamental provisions of export-Import Legislation of Ukraine, its application to Italy

- La normativa che regola l’import-export e l’interscambio tra l’Italia e l’Ucraina.

Avv. Victor Kovalenko
Dott. Rostyslav Zatsepilin
A. Introduction

Since declaring its independence in August of 1991, the Ukrainian government has struggled to establish a legal system to accommodate its entrance into the global commercial economy. For instance, commercial structures are addressed in such legislative acts as the Civil and Economic Codes and the Law "On Economic Societies".  In the case of joint stock companies, the Law "On Securities and the Stock Exchange" and relevant Ministry of Finance instructions will also apply.

Foreign investment is governed by the Laws:

- "On the Protection of Foreign Investments in Ukraine", 

- "On the Foreign Investment Regime", 

- "On Foreign Economic Activities",

- "On Privatization of State-Owned Property",

- "On Privatization of Small State Enterprises (Small-scale Privatization)",

- "On Restoration of the Solvency of a Debtor or Recognition of a Debtor as Bankrupt", and

- "On Secured Transactions", 

as well as the Ukrainian Customs and Land Codes.  In the case of privatization, additional State Property Fund instructions must be analyzed.  Other laws also impact foreign investment, such as taxation, currency and import-export regulations, and intellectual property laws.

B. Foreign Economic Activity and Import-Export Contracts

The Law "On Foreign Economic Activities"

All foreign entities (legal and physical) can engage in different forms of economic activity in Ukraine and effectuate various types of investment.  As a rule, any activity contemplating foreign participation is designated as "foreign economic activity," and is therefore subject to a specific legislative regime.

The 1991 Law "On Foreign Economic Activities," No. 959-XII, is clearly outdated. Nevertheless, it is still technically effective, and therefore deserves at least a superficial review.  Drafted and enacted in the nostalgic pre-hyper-inflationary Soviet economic era, when the ruble zone provided Ukraine with necessary economic support, much of this antique law has been supplemented or amended, either legislatively or in practice.

In its heyday, this law encompassed all types of "foreign economic activities," including export and import of goods, services and capital; servicing of foreign businesses; scientific activity and training of personnel; international financial operations and securities trading; credit and financial operations and the creation of corresponding institutions; joint entrepreneurial activity; entrepreneurial activity through the granting of licenses, patents, know-how, trademarks; conducting of shows, auctions, trade fairs, conferences, symposiums, seminars, etc.; wholesale, retail and consignment trading for foreign currency; leasing operations; currency trade and sale through currency auctions, currency exchanges and inter-bank currency markets; contracts between Ukrainian citizens and foreign legal entities; employment of foreigners in Ukraine, among others.

Regardless of the self-proclaimed breadth of its jurisdiction over all transactions involving foreign entities, in reality the law "On Foreign Economic Activities" primarily serves as a basis for effectuating import-export operations.  Immediately below, we summarize the various facets of Ukrainian import-export legislation, as reflected by the supporting laws which accomplish what the law "On Foreign Economic Activities" never could: namely, provide a functional structure for standard import-export transactions.

With this brief overview, we can begin our analysis of the relationships and rights between these Ukrainian entities and foreign importers.

Import-Export Contracts

According to the Law "On Foreign Economic Activities," the single most important rule is that a foreign economic (or "international") contract must be in written form.  Later, the Regulations "On the Form of Foreign Economic Agreements (Contracts)," approved by Order No. 75 of the Ministry of Foreign Economic Relations and Trade of Ukraine on October 5, 1995, provided a variety of standard clauses to be incorporated into foreign economic agreements executed in Ukraine.  Order No. 75 was rendered ineffective by Order No. 201 "On Approval of the Regulation on the Form of Foreign Economic Agreements (Contracts)" issued by the Ministry of Economy and European Integration on September 6, 2001, which provides the guidelines regarding the material terms and conditions of foreign economic contracts, taking into consideration the relevant provisions of international agreements to which Ukraine is a party.  Also, under the Ukrainian Civil Code, there must also be an agreement between the parties as to the material terms in a contract, such as quantity, price, etc.

Until the end of October 1999, it was relatively well settled that one of the key requirements for the execution of agreements with Ukrainian companies was the appearance of two signatures on the behalf of the Ukrainian party to such agreements.  This requirement was repeatedly stated in the Law of Ukraine "On Foreign Economic Activities," as well as the above-mentioned Regulations. However, on October 21, 1999, the Parliament adopted the Law "On Amendments to Article 6 of the Law of Ukraine 'On Foreign Economic Activities,'" No. 1182-XIV, which excluded the dual signature requirement for foreign economic agreements.

The state administrative authorities usually require no additional permissions or registrations of such foreign contracts, unless specifically provided otherwise by Ukrainian legislation or unless licensing is required in the specific import-export transaction.  Several exceptions exist, however, including barter and counter-trade contracts with foreign parties, almost all contractual arrangements with Ukrainian state-owned enterprises (which are subject to review and approval by such enterprises' higher-standing organization, such as its Ministry), certain transactions in foreign currency (which sometimes require special permission from the National Bank or registration of the Ukrainian party as a subject of entrepreneurial activity) and, recently, joint investment agreements with foreign entities.

Previously, Ukrainian citizens were required to register their "foreign entrepreneurial activities" with government officials; however, in the last several years, Ukrainian law has abolished this requirement.  Today, any Ukrainian physical or legal entity may enter into foreign trade contracts without obtaining any special state permission.  That said, however, Ukrainian individuals engaging in any commercial activities (local or foreign) must now register as "subjects of entrepreneurial activity" with the local state authorities and pay the much-dreaded income tax.  The introduction of a simplified taxation procedure and a flat tax rate in 2004 (13% until January 1, 2007, and 15% thereafter), however, has made the payment of income taxation less burdensome.

The parties to a foreign economic contract have the right to choose foreign arbitration for settlement of disputes.  Alternatively, such issues can be resolved in Ukraine under foreign law by agreement of the parties.  If the parties failed to agree as to choice of law under a contract, Ukrainian law will dictate the law to be applied to the contract.  However, there are notable exceptions.  For example, contracts for the construction or acquisition of immovable property on the territory of Ukraine are governed exclusively by Ukrainian laws.

The form of foreign economic contracts is determined by the place of execution thereof, unless the parties provide otherwise.  Accordingly, a contract entered into in a foreign country cannot be invalidated by Ukrainian laws for reasons of non-compliance with Ukrainian standard forms.  However, such foreign economic contract must adhere to substantive Ukrainian laws.

On the other hand, a foreign economic contract must be complete in form as well as substance if such contract is executed in Ukraine.  Under Ukrainian law, either a foreign agreement or some of its provisions may be declared invalid or void by a court if it does not comply with the requirements of Ukrainian law or international agreements of Ukraine.  An agreement is void under Ukrainian law from the moment of its execution.

New Licensing Requirements

Most recently, the Law of Ukraine No. 1315-IV, dated November 20, 2003, introduced amendments to Article 16 of the Law "On Foreign Economic Activity" regarding the licensing of certain foreign economic operations.  Such amendments deal with the licensing of the export/import of goods into Ukraine under either an "automatic" licensing procedure or a "non-automatic" licensing procedure in some cases for purposes of maintaining the balance of certain goods in Ukraine.  Automatic licensing grants permission to subjects of foreign economic activity for the export or import of goods within a specified period provided that such goods are not subject to a quota.  Conversely, non-automatic licensing grants per​mission to subjects of foreign economic activity within a specified period for the export or import of goods, which are subject to quotas (quan​titative or otherwise limited).

The exportation of goods will be subject to licensing in Ukraine if there is a violation of the balance of certain vitally important goods on the internal market or if protection of the population, animals, plants, the environment, public morale, national wealth, intellectual property or state security is necessary.  The exportation of goods is also subject to licensing in case of the export of precious metals (except bank metals), the necessity to protect national production, the necessity to protect patents, trademarks and copyrights, and the necessity to fulfill international agreements.

Likewise, the importation of goods will be subject to licensing in case of (i) certain fiscal problems; (ii) a decrease in gold-currency reserves; (iii) the necessity to protect the population, animals, plants, the environment, public morale, national wealth, intellectual property or state security; (iv) the import of precious metals (except bank metals); (v) the necessity to protect the national production of goods and patents, trademarks and copyrights; and (vi) the necessity to ensure the fulfillment of international agreements of Ukraine.

The Cabinet of Ministers is empowered to apply quotas and establish a licensing regime on certain goods at the request of the central body of the executive branch responsible for issues of economic policy or other authorized body.  According to the amendments to Article 16, only one type of license may be established for each type of good.  The licenses themselves are issued by the central body of the executive branch responsible for issues of economic policy or other authorized body on the basis of applications.  In some cases, the granting authority may also request to review any documents and information necessary to confirm the data in an application, as well as the foreign economic agreement itself.

Please note that among other quotas according to the resolution of the Cabinet of Ministers starting from 17 October 2006 quotas for export of agricultural products are effective.

Miscellaneous Supporting Legislation

The simplicity of the Law "On Foreign Economic Activity" ultimately necessitated additional legislation to provide a common payment mechanism for effectuating various import-export transactions.  A separate set of sup​porting instructions governs case-specific transactions, such as barter or consignment agreements.  As should be expected, therefore, numerous supporting legislative acts govern import-export transactions, including:

• Resolution No. 1304 of the Cabinet of Ministers "On Approval of the Lists of Products, the Exportation and Importation of Which are Subject to Licensing, and the Scale Quotas in 2006” dated December 30, 2005;

• Resolution No. 136 of the National Bank of Ukraine "On Approval of the Instruction on the Procedure for Executing Control Over and Obtaining Licenses for Export-Import and Leasing Operations," dated March 24, 1999 (as lastly amended on September 18, 2004);

• Resolution No. 1104 of the Cabinet of Ministers "On Approval of the Procedure for the Issuance, Circulation and Repayment of Promissory Notes Which Are Drawn In The Amount of VAT When Importing (Carrying) Products Onto the Customs Territory of Ukraine," dated October 1, 1997 (as lastly amended on June 14, 2006); and

• Order No. 201 of the Ministry of Economy and European Integration "On Approval of the Regulation on the Form of Foreign Economic Agreements (Contracts)," dated September 6, 2001 and registered with the Ministry of Justice on September 21, 2001 under No. 833/6024.

In combination, these directives create a system whereby a Ukrainian resident can execute a contract to sell or purchase any desired goods or services.  In a typical import transaction, for instance, a Ukrainian resident can convert Hryvnia, the Ukrainian national currency, into virtually any foreign convertible currency.  The contractually agreed-upon amount will then be wired to the seller as payment under a foreign economic agreement (e.g., sale-purchase of goods or services).

Note that Ukrainian legislation requires that the purchased goods must enter the Ukrainian territory within 90 days of the payment date.  Otherwise, the Ukrainian importer will be subject to a penalty in the amount of 0.3% of the customs value of the undelivered products.  However, in certain cases, the above 90-day term may be extended if the Ukrainian importer receives an individual license from the National Bank of Ukraine.

The supporting legislation wisely protects against the more obvious abuses, such as inflating the contract price (for receiving kickbacks) or deflating them (for dumping on foreign markets).  For instance, the "Regulations on the Method of Forming and Using Indicative Prices," approved by the Ministry of Foreign Economic Trade in its Order No. 506 of August 8, 1996, impose indicative prices on all subjects involved in foreign economic activity (entering and effectuating any foreign economic agreements) for comparison purposes.  Such indicative prices are set on the basis of current international market prices for the relevant goods.

On October 2, 1996, the National Bank of Ukraine's Directive No. 254 imposed a system calling for the "registration of foreign contracts" whereby all licensed banks were required to provide guarantees for their clients' performance of contractual obligations if such a foreign contract contained a pre-payment provision.  Ukrainian banks suddenly found themselves liable for 100% of the contract amount if the goods were not delivered in a timely fashion and, as a result, no contracts were signed with "pre-payment" clauses.  Fortunately, this Directive was canceled on January 10, 1997, by Directive No. 2, and pre-payment clauses are once again permissible without limitations on Ukrainian' banks.  Nevertheless, such theatrics should serve as a reminder of the necessity to seek advice immediately prior to undertaking any transaction in Ukraine.

The last significant step in completing the cycle of an import transaction under the Law "On Foreign Economic Activities" involves clearing Ukrainian customs taking into account the Cabinet of Minister's Resolution No. 390 "On the Importation onto the Territory of Ukraine of Certain Types of Goods," dated March 29, 2002, which took effect on January 1, 2004.  Generally, the Ukrainian customs officials allow products to cross the Ukrainian border only upon presentation of a customs declaration and proof of payment of customs duties and value added tax (and, where applicable, excise tax). 

The effective legislation stipulates three custom duty rates in Ukraine: (i) preferential, (ii) beneficial, and (iii) full. According to the Partnership and Cooperation Agreement between Ukraine and the EU, effective 1 March 1998, EU countries enjoy the beneficial custom duty rate.
C. List of the selected Agreements between the Government of Ukraine and the Government of the Republic of Italy

1. Agreement between the Government of Ukraine and the Government of the Republic of Italy on Promotion and Mutual Protection of Investments dated 2 May 1995 (ratified by the Law No. 512/96-vr dated 15 November 1996).

2. Protocol to the Agreement between the Government of Ukraine and the Government of the Republic of Italy on Promotion and Mutual Protection of Investments dated 2 May 1995.

3. Agreement on Friendship and Cooperation between Ukraine and the Republic of Italy dated 3 May 1995 (ratified by the Law No. 150/96-vr dated 26 April 1996).

4. Agreement between the Cabinet of Ministers of Ukraine and the Government of the Republic of Italy on mutual regulation of international passenger and cargo transportation dated 3 February 1998 (approved by the Cabinet of Ministers Decree No. 592 dated 30 March 2000).

5. Memorandum of Intent between the Cabinet of Ministers of Ukraine and the Government of the Republic of Italy on cooperation between small and medium enterprises dated 13 March 2003 (approved by the Cabinet of Ministers Decree No. 615 dated 12 May 2004).

6. Agreement between the Cabinet of Ministers of Ukraine and the Government of the Republic of Italy on mutual administrative assistance in preventing, investigating and terminating customs offense dated 13 March 2003 (approved by the Cabinet of Ministers Decree No. 1373 dated 27 August 2003).

7. Convention between the Government of Ukraine and the Government of the Italian Republic for the avoidance of double taxation with respect to the taxes on income and the prevention of fiscal evasion dated 26 February 1997 (ratified by the Law No. 502-XIV dated 17 February 2003).

PART III.  

- Labor Market In Ukraine

- Labor Legislation

- Il mercato del lavoro in Ucraina.
- La normativa che regola il mercato del lavoro in Ucraina.

Avv. Victor Kovalenko
A. Brief Ukrainian labor market review

The labor market in Ukraine is at a relatively early stage of transition. Its features are as follows:

First, despite the relatively low unemployment level, labor is underutilized in Ukraine.  The unemployment rate, at about 8%, is relatively low by the standards of transitional economies.  But the unemployment rate does not tell the whole story.  Only about 60% of the working age population is either employed or looking for a job.

Second, low open unemployment may indicate delayed and slow enterprise restructuring.  The size of the "new" sector of the economy consisting of private, usually small, enterprises is relatively small, and substantially less than in more advanced transitional economies.

In Ukraine, the public sector still represents resents about 60% of total employment.  New private firms count for less than 30% of employment.  Thus, slow employment growth in Ukraine is in part due to the small volume of the new sector.

Third, until recently, employment was stagnant despite high rates of economic growth. This phenomenon, known as "jobless growth", is quite common among transitional economies and is not specific to Ukraine.  One explanation for this phenomenon is so-called "defensive restructuring" by enterprises.  This means that many Ukrainian firms improve productivity mainly by shedding redundant labor.  Productivity gains are then translated into higher wages rather than higher employment.

Fourth, the recent upsurge in job growth is due mainly to the expansion of the informal sector.  The hiring rate in the informal sector is roughly five times higher than in the formal sector.  It is a typical response to onerous regulations and high taxation and is indicative of an unfavorable business environment.

Fifth, restructuring of enterprises has led to more efficient use of labor in Ukraine.  The new jobs created now are in the main more productive than those created in the past.

Sixth, jobs have moved from industry to the services sector, which has become a major area of employment.  The market services sector counts for approximately 30% of total employment, while almost a third accounts for the informal sector.  Public and social services represent an additional 25% of total employment, so that over a half of all jobs are in the services sector.

Thus, there has been considerable movement of labor in Ukraine away from manufacturing toward services, which were underdeveloped.

Seventh, limited wage flexibility might inhibit labor market regulation.  Wages are still determined in a rather centralized way, especially in public and privatized firms.

B. What are the key constraints to job creation in Ukraine?

The primary reason for the poor labor market in Ukraine is unfinished structural reforms. Policy uncertainty, corruption, bureaucracy and inefficient regulations create obstacles for entrepreneurial activities.  As a result, the size of the new private sector is small, which in turn limits the creation of jobs.  Firms do not comply with labor regulations and often hire staff informally.  Thus, labor market institutions do not seem to be a significant barrier to job creation because regulations are evaded.

C. Labor Agreement in Ukrainian Legislation

Incorrect use of Ukrainian labor legislation is largely due to its complexity and the fact that the normative acts adopted in Soviet times are still valid in Ukraine, along with new labor legislation.  For instance, the valid Code of Labor Laws of Ukraine (CLL) was adopted in 1971, while other acts in this field were adopted by the Ukrainian Parliament in the 1990s - in particular, the Collective Contracts and Agreements (1993) and the Payment for Labor (1995) and Vacations (1996) Acts of Ukraine.  Insufficient legal regulation of labor relations results in numerous disputes between employer and employee regarding such issues as violations in employment and dismissal procedures, court disputes concerning reinstatement at work, and payment of various types of compensation.  Also, it no doubt has a negative influence on the business of companies operating on Ukrainian markets.  Thus, one of the major components of successful business in Ukraine should be paying due attention to the issue of mutual relations between employer and employees at enterprise in accordance with the requirements of valid Ukrainian legislation.

D. The Labor Agreement 

The labor agreement occupies a particular place in Ukrainian legislation. Legal relations between the employer and employee most often arise on the basis of a labor agreement.

Pursuant to Article 21 of the CLL, the labor agreement is an agreement between the employee and owner of an enterprise, agency, organization or authorized body or individual.  Under the agreement, the employee is obliged to perform work provided for in the agreement and to observe standard operations procedures.  The owner of the enterprise, agency, organization or authorized body or individual is obliged to pay a salary to the employee and to provide him with the labor conditions necessary for performance of the work stipulated in labor legislation, collective agreements and agreement of the parties.

A labor agreement may be concluded in writing or orally.  Written execution of the agreement is mandatory in some cases required by the Ukrainian Labor Code:

1) in the event of organized recruitment of employees;

2) upon conclusion of an agreement on work to be performed in areas with special geographic and geological conditions and other conditions presenting a higher risk to human health;

3) upon conclusion of a contract;

4) in cases when the employee insists on a written agreement;

5) upon conclusion of a labor agreement with a minor;

6) upon conclusion of a labor contract with an individual;

7) in other cases provided for by Ukrainian legislation.

Upon conclusion of a labor agreement a citizen should submit a passport or any other ID documents, an employment record card and, if prescribed by law, an education (qualification) certificate, a medical records and other documents.

Article 23 of the CLL provides for the following types of labor agreements depending on its term:

1) of unlimited duration, i.e., concluded for an indefinite period of time;

2) of fixed duration as agreed by the parties; and

3) of duration such as may be needed to perform a specific job.

The conclusion of a labor agreement is legalized with an order or instruction issued by the owner or the authorized agency thereof to take on employees.  A labor agreement is also deemed executed when no order or instruction is issued, but the employee has been granted actual access to work.

According to Article 24 of the CLL, in the event of conclusion of a labor contract between an employee and an individual, the individual must register the labor contract concluded in writing with the state employment service at the place of his residence in accordance with the procedure determined by the Ministry of Labor and Social Policy of Ukraine within one week from the time when employees are actually allowed to start working.

E. Employment of Foreigners in Ukraine

Foreigners and stateless persons have equal rights and obligations in labor relations with citizens of Ukraine, unless otherwise provided in Ukrainian legislation and international agreements to which Ukraine is a party (Article 8 of the Legal Status of Foreigners Act of Ukraine of 4 February 1994, No.3929-XII).  Therefore, the persons above have the right to work at enterprises, agencies and organizations, or to be engaged in other labor activity on the basis and according to the procedure established for the citizens of Ukraine.

Hereby, it is necessary to take into consideration that pursuant to §1 of the Procedure of Employment Permission Execution for foreigners and Stateless Persons in Ukraine, approved by the Resolution of the Cabinet of Ministers of Ukraine No.2028 of 1 November 1999, a work permit is granted to a foreigner or stateless person who wishes to be involved in labor activities in Ukraine, if there is a shortage of employees able to perform this specific type of work in the country (region), or if there are sufficient grounds for it to be advisable to hire foreign, qualified labor, unless otherwise provided for by international agreements to which Ukraine is a party.

Foreigners and stateless persons cannot be appointed to certain posts or perform certain type of work if, pursuant to Ukrainian legislation, such posts and type of work require Ukrainian citizenship.

F. Labor Contracts

A contract is a specific form of labor agreement. Its terms, rights, obligations and responsibilities of the parties, terms of financial provision and labor organization of the employees, and conditions of termination (including preterm) can be established upon agreement between the parties.  The sphere of application of the contract is prescribed by Ukrainian legislation (Article 21, §3 of the CLL.).

As to the conclusion of contracts, the Provision air the Procedure far Concluding Contracts upon Employment (Hiring) of Employees, approved by the Resolution of the Cabinet of Ministers of Ukraine No. 170 of 19 March 1994, is the reference.

There are two typical forms of contracts:

· with the employee;

· with the head of a state-owned enterprise.

At the same time, it should be taken into account that the owner or a body authorized by the owner can require conclusion of a contract from the employee only if the employee belongs to a category of employees who, pursuant to legislation, work in accordance with a contract.

G. Reasons for Terminating a Labor Agreement

In practice, violation of the dismissal procedure is the most frequent reason employees take legal action against employers concerning reinstatement and payment of salary for the period of forced absence from work.  Taking into consideration that, as a rule. a court supports the employee's stance (as the weaker party), it is very important to observe all requirements of valid Ukrainian legislation upon termination of labor relations with employees.

According to Article 36 of the CLL, a labor agreement can be terminated on the following grounds:

1) the mutual consent of the parties;

2) expiration of the term (Article 23, §2 and 3 of the CLL), except for cases when labor relations de facto continue and neither party has requested their termination;

3) conscription or voluntary recruitment of an employee for military service or assignment to an alternative (nonmilitary) service;

4) termination of a labor agreement at the initiative of the employee (Articles 38 and 39 of the CLL), the owner or authorized body thereof (Articles 40 and 41 of the CLL), or at the demand of a labor anion or another body authorized to represent the work collective (Article 45 of the CLL);

5) transfer of the employee, with his or her consent, to another enterprise, agency or organization or his or her move to an elected post;

6) refusal of the employee to he transferred to a job to another locality together with the enterprise, agency or organization, or his or her refusal to continue work after a change in the main labor conditions;

7) enforcement of a court judgment according to which the employee is sentenced (except for conditional sentence or deferral) to deprivation of freedom or any other punishment that excludes continuation of the given work,

8) conditions envisaged by the contract.

A change in the subordination of an enterprise, agency or organization shall not terminate a labor agreement.

We should note that specific features of the termination of labor agreements can also be stipulated in collective agreements that, Pursuant to Article 3 of the Collective Agreements and Contracts Act of Ukraine, are concluded at enterprises, agencies and organizations, regardless of their property and economic form, that use hired labor and have the rights of a legal entity.

Thus, we should acknowledge that nowadays the labor agreement plays a significant role in annual relations between an employer and employees.  Labor agreements must be concluded solely upon observance of legal and social guarantees stipulated in the CLL, other normative and legal acts of Ukraine and collective agreements.

Part IV. 

-   TAX System IN UKRAINE 

- The effect of Double taxation avoidance agreement between Ukraine and Italy

- Il sistema fiscale.

- Il efetto del Accordo per doppio tassazione tra l’Italia e l’Ucraina. 

Avv. Victor Kovalenko
A. CONSTITUTIONAL PRINCIPLES

As required by the Constitution of Ukraine, within the tax system of Ukraine, any taxes or levies, as well as sanctions for tax violations, may only be established by the laws enacted by the Ukrainian Parliament.

The Ukrainian Parliament may not delegate its constitutional powers to esta​blish a tax system, taxes or levies, and sanctions for tax violations to the government or any other authority.

In terms of the Constitution, the general laws and tax laws, in particular, enter into effect only after their proper promulgation (e.g. having been approved in a third reading by the Ukrainian Parliament and signed by the President). Tax laws may not have a retroactive effect if their provisions adversely affect natural persons, but may have a retroactive effect in respect of legal entities.

B. TAX SYSTEM

Ukrainian taxes, levies, and general tax principles are established by the Law "On the Taxation System of Ukraine". In terms of this law, all taxes or levies are classified either as national or local.

As a basic legal principle, taxes or levies, their rates, tax collection procedures and tax incentives may be established only through the laws of Ukraine.

National taxes such as Corporate Income Tax (CIT), Value Added Tax (VAT), Personal Income Tax (PIT), Customs Duties, and Excise Taxes account for the largest portion of budget revenues.

Local authorities may also collect revenue from a number of local taxes, such as advertisement tax, community development tax, hotel tax, park​ing tax, recreation tax, and other taxes.

The Ukrainian system of taxation contains the following principle taxes (mandatory payments):

· Corporate Income Tax (CIT)
- 25%;

· Value Added Tax (VAT) 
- 20%;

· Personal Income Tax (PIT)
- 13% until January 1, 2007, and 15% thereafter;

· Pension Fund and Social Security Fund Contributions;

· Excise Duty;

· Customs Duty;

· State Duty;

· Land Tax;

· Vehicle Owners Tax;

· Payments for Licenses/Patents;

· Other Taxes.

C. Taxation of Businesses in Ukraine: CORPORATE INCOME TAX (CIT)

Tax Jurisdiction

Legal entities incorporated to and operating under the legislation of Ukraine are normally treated as tax residents and are taxable on their worldwide income.

Legal entities incorporated abroad and operating under the laws of another country are normally treated as foreign tax residents ("non-residents") and are taxable on two sources of income:

a. Business income received from carrying out trade or business in Ukraine, and

b. Other non-business income received from Ukrainian sources.

According to the Law of Ukraine No. 334/94 "On Taxation of Profits of Enterprises," dated December 28, 1994 (hereinafter the "Profit Tax Law"), the tax on companies is known as corporate income tax. Currently, this tax is calculated at a flat rate of 25% as of January 1, 2004. Please note, however, that separate tax rules pertain to agricultural enterprises, operations with securities and insurance companies.

Taxation of Non-resident Entities

(1) Tax Jurisdiction over Non-residents

Non-resident entities are subject to taxation on two types of income in Ukraine:

a) Business income derived from carrying out business in Ukraine; and b) Non-business income received from Ukrainian sources.

Importantly, the taxation of both business and non-business income is subject to the provisions of various international double taxation treaties between Ukraine and other countries. Therefore, preferential tax treatment or provisions may be available to a non-resident taxpayer under an appropriate double taxation treaty of their respective domestic jurisdictions.

(2) Taxation of Business Income

Business income of a non-resident obtained through a permanent establishment situated in Ukraine is subject to taxation that is similar to the taxation of Ukrainian residents. The term "permanent establishment" has a similar meaning under the domestic tax legislation to the term defined in Article 5 of the OECD Model Income Tax Convention. Therefore, a nonresident's income, attributable to Ukraine via the activities or assets of its permanent establishment, is subject to taxation in Ukraine on a net basis at a rate of 25 percent.

i) Permanent Establishment

In Ukraine, the permanent establishment of a non-resident is defined as a permanent place of business through which a non-resident partially or completely performs its entrepreneurial activities. The term permanent establishment includes branches, places of management, offices, factories, workshops, mines, oil or gas wells, open-cast mines or any other place of extraction of natural resources.

It is important to mention that under domestic tax rules, the activities of any resident agent with the authority to conclude contracts on a nonresident's behalf lead to the creation of a permanent establishment for the non-resident, irrespective of whether the agent has a dependent or independent status.

ii) Calculation of Attributable Income

· Direct Method

This method is used when the entity can easily determine the amount of income attributable to the activities or assets of its permanent establishment. Allowable expenses are deducted from gross income, and the difference is reported as taxable income. Interestingly, such expenses are deductible irrespective of whether they are incurred within or outside of Ukraine, provided that they are supported by proper documentation.

· Split Balance Sheet Method

This method is used for nonresident companies with activities in multiple countries that do not have readily available gross income figures that can be allocated to their operations in Ukraine.

As a result, a special formula is applied to calculate attributable taxable income. It uses the Ukrainian share of the resident's worldwide gross income, deductible expenses, number of employees, and book value of its assets to determine the taxable income.

· Indirect Method

The indirect method is used by companies who could not feasibly determine the amount of attributable income under the direct method, and could not provide necessary documents under the split balance sheet method.

To calculate attributable taxable income, a 25 percent profit margin is applied to gross income attributable to the permanent establishment.

(3) Taxation of Non-Business Income

Non-business income from Ukrainian sources is normally subject to withholding tax on a gross basis, provided such income is not attributable to a non-resident's permanent establishment in Ukraine. Withholding is made by a resident taxpayer when income is paid to a non-resident.

i) Ukrainian Source Income

For withholding tax purposes, the following items of income are treated as received from a Ukrainian source:

· Interest Income - interest on debt obligations issued by a resident entity;

· Dividends Income - dividends from a resident entity;

· Rents - rental (leasing) income received from a resident entity;

· Income from Immovable Property - income from the sale of immovable property located in Ukraine;

· Insurance Income - premiums for insuring or reinsuring Ukrainian risks or risks of resident entities abroad;

· Royalty Income - royalties received from a resident entity;

· Winnings - income from lottery (except state) winnings and from operating gambling businesses;

· Commissions, Broker or Agent Fees - income received from residents or PE of nonresidents for the services provided by nonresident (or its PE) on the territory of Ukraine.

•
Other Income - certain other types of income.

ii) Withholding Tax Rates

The following withholding tax rates normally apply (unless other more favorable rates are provided by relevant double taxation treaties). Non​business income items are payable to non-residents from Ukrainian sources, provided that such income is not attributable to a non-resident's permanent establishment in Ukraine:

	Item of Income from Ukrainian Sources
	Withholding Tax Rate

	Dividends
	15%

	Interest
	15%

	Royalties
	15%

	International freight income
	6%

	Interest income from certain state securities
	0%

	Other items of income from Ukrainian sources
	15%


As of January 1, 2003, special treatment was prescribed to income payable to non-residents from Ukrainian sources related to taxation of insurance income and income from advertising services provided within Ukraine. Both types of income are no longer subject to a withholding tax, rather the tax is accrued on top of the payment at the following rates.

	Item of Income from Ukrainian Sources
	Tax Rate

	Insurance income
	0%/15%

	Income from advertising services
	20%


ii) Offshore Countries Restrictions

As a measure for the avoidance of taxation, Ukraine has established restrictions on the deductibility of expenses incurred by resident taxpayers as consideration for goods, works or services received from or provided by non​resident entities located in offshore zones.

This restriction applies to expenses paid for the benefit of non-residents with "offshore status" or settlements made through such non-residents (their bank accounts). In these cases, only 85% of such expenses incurred or paid are deductible or depreciable/amortizable. In addition, gross expenses are recognized at the moment of payment thereby excluding the application of the first event rule.

The official list of offshore jurisdictions is published by the Cabinet of Ministers of Ukraine.  It is periodically updated, with the last update issued on February, 24 2003.  The list of offshore jurisdictions currently includes the following territories (total - 36):

· Guernsey Island 
• Cayman Islands

· Jersey Island 
• Montserrat

· Isle of Man (UK) 
• Dutch Antilles

· Alderney Island 
• Puerto Rico

· Bahrain 
• St Vincent and Grenadines

· Belize 
• St. Kitts-Nevis

· Andorra 
• Dominica

· Gibraltar 
• Turks and Caicos Islands

· Monaco 
• Liberia

· Anguilla 
• Seychelles

· Antigua and Barbuda 
• Vanuatu

· Aruba 
• Marshall Islands

· Bahamas 
• Nauru

· Barbados 
• Niue

· Bermuda 
• Cook Islands

· British Virgin Islands 
• Samoa

· Virgin Islands (USA) 
• Republic of Maldives

· Grenada
• St Lucia

D. Convention between the Government of Ukraine and the Government of the Italian Republic for the avoidance of double taxation with respect to the taxes on income and the prevention of fiscal evasion

25 February 2003 the Convention between the Government of Ukraine and the Government of the Italian Republic for the avoidance of double taxation with respect to the taxes on income and the prevention of fiscal evasion came into force (signed 26 February 1997).

The Convention applies to:

(a) in the case of Italy:

- the personal income tax 

- the corporate income tax

- the local income tax

- the net worth tax on enterprises

(a) in the case of Italy:

- the tax on profits of enterprises

- income tax on citizens

According to the Convention withholding tax rates for Italy are as follows:

	Dividends:    
	
	

	Major rate
	15%
	

	Minor rate
	5% 
	if the beneficial owner is a company (other than a partnership) which holds directly or indirectly at least 20 per cent of the  capital of the company paying the dividends.

	Interest
	10%
	

	Royalties
	7%
	


