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CONCLUSIONS

OECD Workshop on a Legal Framework for Business Operations in Ukraine: 

Latest Developments and Next Steps

26 April 2005

Kiev, Ukraine

Ukraine is in the midst of a continuing, long-term effort to improve its investment climate, an effort that has seen the Ukrainian Government and the OECD working in close cooperation to improve Ukraine's legislative environment and make the country more attractive to domestic and foreign investors alike. 

The purpose of these CONCLUSIONS is to contribute to the ongoing dialogue with the new Government based on the OECD’s recommendations concerning the legal environment for business activities and investment.   

As part of a project funded by the European Union, the OECD is engaged in discussions with the public and private sector in Ukraine on the improvement of the legal environment for doing business and attracting foreign investment. A first workshop held in May 2004 resulted in the set of recommendations subsequently incorporated into a publication of the OECD Report on Improving the Conditions for Enterprise Development and the Investment Climate for Domestic and International Investors in Ukraine: Legal Issues With Regard to Business Operations and Investment (October 2004). A second workshop was organized on 26 April 2005 in Kiev to review progress achieved and to discuss remaining gaps. The following conclusions emerged from the discussions.

1. Civil and commercial law: considerably improve the Civil Code and abolish the Commercial Code.

2. Antimonopoly legislation: Transactions, that do not significantly affect competition in the Ukrainian market, should not be subject to prior approval by the Antimonopoly Committee. The monetary level of the thresholds for mandatory receipt of prior approval must be increased considerably.
3. Corporate law: a modern Law on Joint Stock Companies and a Law on Limited Liability Companies should be adopted in the near future. Legal regulation of other corporate forms (e.g., special partnership, general partnership; additional liability company, etc.) should be fundamentally improved. The legislation on securities and stock exchange should be modernized.
4. Miscellaneous hidden charges and unnecessary obstacles: the Government, together with the business community, should systematically review, from a cost/benefit perspective, hidden charges and obstacles to business activities. Unnecessary burdens and costs should be removed including in particular: a) notarization requirements for most of the transactions between legal entities (including lease of space exceeding one year) thus eliminating the 1% notary fee; (b) the “90 days rule”, which imposes severe fines and sanctions when a Ukrainian business fails to receive hard currency proceeds from sales, or delivery of imported goods. 

5. Permits system in the sphere of business: the permit system of Ukraine should be substantially liberalized, with all permits and approvals, which do not clearly serve a public interest being abolished. The system should be clear, simple and based solely on legislation (rather than on subordinate regulations). The OECD, after consultation with the State Committee for Regulatory Policy and Entrepreneurship, the private sector as well as bilateral and multilateral advisory programs, has prepared a draft Law “On the Fundamentals of the Permits System in the Sphere of Economic Activity”, which provides key principles for a clear and equitable administration of a modern permits system. This draft Law, after due consideration, should be incorporated into legislative proposals of the Government that are to be submitted to Parliament for adoption.
6. General improvement of the legal regime for business and investment: 
· more predictability is needed, especially in the tax area

· budgetary measures aimed at closing loopholes should be targeting abuse, rather than penalizing legitimate business

· stabilize and simplify budget and tax laws and adopt a modern tax code 

· isolated ad hoc measures and proposals to be replaced by a comprehensive legal and judicial reform strategy setting priorities and clear targets for adoption and implementation

· key reform legislation should be introduced as a package to ensure coherence

· essential laws should be harmonized and made consistent, including the Civil Code (provided that the Commercial Code is abolished), company laws, permits system, investment laws, tax and currency laws – these laws should be in the first essential package for improving investment climate and building investor confidence

· regular and effective public-private sector dialogue should be established 

· more systematic approach needed towards private sector input into the legislative process, including timely publication of draft laws with the timeframe for their discussion and adoption

· reactivation of Foreign Investment Council with operational working groups

· use the tool of inter-ministerial working groups reporting directly to the Prime Minister to provide for a coherent approach to legal and institutional reform

· capital movements should be liberalized to promote the development of efficient capital markets and to remove obstacles to investment.
OECD will hold another workshop with government and private sector representatives before the end of 2005 to review progress in implementing the above recommendations.
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