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I.
Creation of Ukraine's PSA legislation 

Before 1999, Ukraine lacked legislation on production sharing agreements. This situation changed on 14 September 1999, when Ukraine's Parliament (i.e., the Verkhovna Rada) adopted the Law of Ukraine “On Production Sharing Agreements” (the “PSA Law”).

The PSA Law incorporated the same PSA principles and rules recognized throughout the world and provided both Ukrainian and foreign investors with the possibility to begin working under a PSA regime in Ukraine. 

An English translation of the PSA Law can be found at the Russian-Ukrainian Legal Group's website at the following address: http://www.rulg.com/documents/PSA_Law_as_adopted_English.doc. 

Subsequently, Ukraine's Cabinet of Ministers, along with Parliament and other state agencies, approved a number of implementing regulations that expanded on and further developed Ukrainian PSA legislation. 

In particular, in 2000, Parliament adopted the Law “On Amendments to Certain Legislative Acts of Ukraine”, which harmonized Ukraine's most important legislative acts in the sphere of oil and gas with the PSA law. 

That same year, the Cabinet approved the Regulations on the Interdepartmental Committee on Organization of Execution and Fulfillment of Production Sharing Agreements and appointed the initial members of the Interdepartmental Committee. This Committee is one of the most important state agencies involved in all PSA projects. The Cabinet then approved the Resolutions "On Utilizing Part of the Production Transferred to the Ownership of the State in Compliance with Production Sharing Agreements" and "On Approval of the Procedure for Registration of Draft Production Sharing Agreements and the State Registration of a Production Sharing Agreement". The Cabinet also promulgated several less important PSA-related ordinances.

In 2001, the Ministry for the Economy and European Integration of Ukraine issued an Order “On Approving the Instructions on the Organization of Holding a Tender for the Conclusion of Production Sharing Agreements and the Instructions for Drafting, Improving and Signing Production Sharing Agreements”.

A list of the normative acts adopted in relation to the PSA Law can be found at the Russian-Ukrainian Legal Group's website at the following address: http://www.rulg.com/documents/PSAlist_21.07.03.doc. 

II.
Problems with practical implementation of the PSA legislation

The PSA Law and other relevant regulations established frameworks for implementing PSA projects in Ukraine. Nevertheless, no such projects were undertaken for more than two years after the regulations' enaction. The main reasons for this were (i) Ukraine's unattractive investment climate and (ii) a lack of understanding of how PSAs work, by both state agencies and businesses.

Ukraine's political and business environment posed numerous risks at the time, which appears to have dissuaded the world's major oil and gas players from undertaking any large-scale PSA projects in Ukraine. Meanwhile, local companies, which might have been willing to undertake PSAs, lacked the funds to finance such ventures. They especially did not want to be the first to undertake the financial risk of investing under an untried legal regime. 

Additionally, Ukraine's state agencies themselves often failed to comprehend even the most basic principals of PSA law. This was particularly true of Ukraine's tax agencies. 

III.
Recent developments

The situation described above changed in 2003. An improving business climate, the improve financial state of some local companies and a better understanding of the PSA regime’s advantages have combined to encourage at least a few large Ukrainian companies to begin exploring the possibility of starting PSA projects. Simultaneously, some large international corporations have recently been visiting Ukraine and appear to be interested in implementing their own PSA projects. 

These developments have resurrected Ukraine's PSA legislation. Interested parties are now analyzing PSA legislation from the perspective of its practical implementation -- an exercise that had been purely theoretical in the past. Already, numerous practical suggestions for improving Ukraine's PSA legislation have been raised, and  businesses are beginning to seek the active cooperation of Parliament and other state agencies in further improving the laws.

The most significant step in this regard was the filing with Parliament of the Bill “On Amending the PSA Law”. This Bill has already passed its first reading and is being prepared for second reading before Parliament. The Bill proposes to introduce many progressive changes, for example: better regulation of tender procedures. The issue of how to transfer title to produced production is to be better regulated as well. The Bill also clarifies and simplifies the procedure for conducting PSA operations on the continental shelf, better defines the mutual rights and obligations of parties to PSA in cases when several investors are parties to the PSA, provides additional benefits for companies working under a licensing regime, permits the use of internationally-recognized customs in the PSA sphere, clarifies certain issues concerning taxation, grants the parties the right to resolve disputes with international arbitration and improves various other details concerning operations under production sharing agreements. 

We should also note that the Cabinet has recently approved two resolutions defining the areas, which can be used under the PSA regime. These resolutions have significantly advanced several major projects towards practical implementation.

All of the above-mentioned developments support the view that production sharing agreements will have a promising future in Ukraine. They have become matters of interest for both foreign and domestic investors and it is very likely that more than one production sharing agreement will be signed soon.

IV.
Russian-Ukrainian Legal Group's PSA experience

Russian-Ukrainian Legal Group (“RULG”) and its affiliated Ukrainian law firm, Ukrainian Legal Group (“ULG”), have been closely involved in the process of creating Ukraine's PSA legislation from its very beginning. Together, the firms authored the PSA Law and made significant contributions to the development of the implementing regulations in this sphere. Today, RULG and ULG are directly engaged in the further development of Ukraine's PSA legislation, in particular, in drafting the PSA Bill and other relevant regulations. At the same time, the firms are advising certain foreign investors on planned PSA projects.

Please refer to RULG's website at http://www.rulg.com for further information about RULG and ULG and their experience in the PSA sphere.
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