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TACIS RETRACTIVITY REPORT: STUDY OF RETROACTIVITY IN COPYRIGHT AND NEIGHBORING RIGHTS PROTECTION IN RUSSIA
The purpose of this study is to explore and analyze the question of how Russian Federation (“RF”) intellectual property law regulates issues involving the retroactive application of RF laws and international treaties on copyright and neighboring rights to which Russia is a signatory.             

I.  DEFINITION OF RETROACTIVITY

The intellectual property law of the RF does not contain a definition of retroactivity per se.  However, the generally accepted concept of retroactivity existing in RF law provides that retroactivity is “the extension of the operation of a law to cases that took place before the law came into effect”
.  By applying this general concept to intellectual property law, it may be said that retroactivity with respect to copyright and neighboring rights means the extension of the provisions of a new law or international treaty to pre-existing works and other protected objects with respect to their future use when a country accedes to or ratifies a corresponding international treaty or when a new law comes into effect.  

II.  STATUS OF RETROACTIVITY IN RUSSIA

There are two levels of regulation of retroactivity in Russian copyright and neighboring rights law:  that provided by domestic legislation and that provided by international treaties.

1. Russian Domestic Legislation
The main acts governing copyright and neighboring rights in Russia are: 

(a) The RF Law “On Copyright and Neighboring Rights”, dated 9 June 1993, #5351-1, came into effect on 3 August 1993 (hereinafter – “1993 Copyright Law”); and

(b) The RF Law “On the Legal Protection of Computer Programs and Databases”, dated 23 September 1992, #3523-1, came into effect on 20 October 1992.

1.1.  Copyright 

When the 1993 Copyright Law was adopted, it was given retroactive effect.
  This issue is very significant because the term of protection of copyright has changed over the years in the USSR and the RF.  It should be noted that until 1 June 1973 the term of protection of copyright was the lifetime of the author plus 15 years after his/her death.  After the USSR acceded to the Universal Convention on Copyright, the term of protection was extended to the lifetime of the author plus 25 years after his/her death.  This provision was in effect from 1 June 1973 until 3 August 1992, when the new USSR Fundamentals of Civil Legislation came into effect for the RF (hereinafter – “1992 Fundamentals of Civil Legislation”).  The 1992 Fundamentals of Civil Legislation stipulated that the term of protection was extended to the life of the author plus 50 years after his/her death.  However, this new law had no retroactive effect and only gave protection to those works that had not become part of the public domain. The 1993 Copyright Law that came into effect on 3 August 1993 gave retroactive protection to all prior works created by authors who had died not earlier than 50 years prior to 1 January 1993.
  

Thus, the general term of protection of copyright provided for by 1993 Copyright Law (Article 27) was extended to cover the works of all authors who had died after 1 January 1943, and was defined as the lifetime of the author plus 50 years after his/her death.  This rule, however, has several exceptions:

· Copyright to a work published anonymously or under a pseudonym operates for 50 years from the date of its publication.
  If during the said period the author of a work published anonymously or under a pseudonym discloses his identity, or his identity leaves no further doubt, the general rule will apply;

· Copyright to a work created in co-authorship operates throughout the lifetime, and 50 years from the death, of the last author to survive the other co-authors;

· Copyright to a work published (issued) for the first time after the death of its author exists for 50 years from the date of publication (issuance);

· The 50-year term of protection of copyright to a work whose author was repressed and rehabilitated posthumously begins on 1 January following the year of rehabilitation;

· If the author of the work worked during the Great Patriotic War (1941-1945) or participated in this war, then the 50-year term of protection for copyright is extended by four years.
  

The calculation of the above periods shall commence from 1 January of the year following the year in which the legal fact occurred, and shall be considered the starting date for the term of protection.

It should also be noted that under RF law the right of authorship, the right to name and the right to protection of the author’s reputation are protected for an unlimited term.  

There is one more aspect with respect to the copyright of legal entities.  Prior to the adoption of the 1992 Fundamentals of Civil Legislation and the 1993 Copyright Law, copyrights belonging to legal entities were valid for an unlimited period of time and did not cease upon the liquidation of the legal entity, but were automatically transferred to the state.  The above legislation abolished the concept of the entitlement of a legal entity to copyright protection, which henceforth was only accorded to individuals.  As a result, Point 4 of the Decree of the Supreme Soviet of the RF “On the Procedure for Introducing the Law on the Russian Federation ‘On Copyright and Neighboring Rights’ into Effect” limited the term of protection for copyrights of legal entities in existence before the introduction of this Law to 50 years from the moment of the work’s publication or creation (if it was not published), thereby according to legal entities the same term of protection as to other copyright holders.

1.2.  Neighboring Rights

The legal regime for neighboring rights in the RF is different from that for copyright.  Until the adoption of the 1992 Fundamentals of Civil Legislation, neighboring rights were not protected at all.  Prior to that, however, TV and radio broadcasts were protected as objects of copyright.

Current Russian law distinguishes four different types of neighboring rights: 

· The rights of performers;

· The rights of phonogram producers; 

· The rights of radio and TV networks; and 

· The rights of cable networks.  

The first two types of rights were not protected until 3 August 1992, when the 1992 Fundamentals of Civil Legislation came into effect.  The third type of right was recognized by prior legislation, but was considered to be the copyright of the legal entities transmitting the produced programs.  The fourth type of right was not recognized by the Russian (RSFSR) Civil Code of 1964, or by the 1992 Fundamentals of Civil Legislation, and such rights became an object of protected neighboring rights only when the 1993 Copyright Law came into effect. 

Currently, based on Point 3 of the Decree of the Supreme Soviet of the RF “On the Procedure for Introducing the Law of the Russian Federation ‘On Copyright and Neighboring Rights’ into Effect” all neighboring rights accrued under Russian law enjoy the same level of protection regardless of their date of creation or first publication, unless a period of 50 years had expired before 1 January 1993, the date on which the term of protection came into effect.

Thus, according to Article 43 of the 1993 Copyright Law, neighboring rights are protected for the following terms:

· Rights of performers exist for a 50-year term from the first performance.
  An exception to this rule is provided for repressed and posthumously rehabilitated performers.  In this case, the 50-year term begins from 1 January following the year of rehabilitation.  Similarly, the term for the protection of works created by a performer who worked during the Great Patriotic War or participated in this war is extended by 4 years.
  The rights of performers to the name and protection from any alteration enjoy protection for an unlimited term. 

· Rights of producers of phonograms exist for a 50-year term from the first publication of a phonogram, or for 50 years after the first recording if the phonogram was not published.

· Rights of companies involved in airwave or cable broadcasting exist for 50 years from the date of the first broadcast of a program. 

Pursuant to Point 5 of Article 43 of the 1993 Copyright Law, calculation of the periods for the protection of neighboring rights commences from 1 January of the year following the year in which the legal fact occurred that is the basis for the running of the period to commence.

Therefore, starting from 3 August 1993, any objects of neighboring rights accrued under Russian law, including those objects for which the 50-year term of protection has not yet expired, are subject to protection.

2.  International Treaties Joined by RF

In accordance with the general principles of international law, copyright and neighboring rights have a territorial effect. Thus, these rights, when they accrued under foreign law, enjoy protection in Russia only if a relevant international treaty exists between the RF and the country where the legal fact that gave rise to the copyright or neighboring rights took place.

The RF has signed a number of international conventions regulating copyright and neighboring rights. They are:

(a) The Berne Convention for the Protection of Literary and Artistic Works, originally dated 9 September 1886 (the 1971 Edition in effect in the RF from 13 March 1995 onward) –hereinafter: the “Berne Convention”;

(b) The Universal Copyright Convention, originally dated 6 September 1952 (the 1952 Edition was in effect in the USSR from 27 May 1973 until it was superseded by the 1971 Edition in effect in the RF from 13 March 1995 onward) – hereinafter: the “Universal Convention”;

(c) Bilateral Conventions;

(d) The CIS Agreement on Cooperation in the Area of Copyright and Neighboring Rights, dated 24 September 1993 (provisions regulating copyright) (in effect in the RF from 6 May 1995 onward)  – hereinafter: the “1993 CIS Moscow Agreement”;

(e) The Geneva Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of Their Phonograms, dated 29 October 1971 (in effect in the RF from 13 March 1995 onward) – hereinafter: the “Geneva Convention”;

(f) The Brussels Convention Relating to the Distribution of Program-Carrying Signals Transmitted by Satellite, dated 21 May 1974 (in effect in the USSR and subsequently the RF from 20 January 1989 onward) – hereinafter: the “Brussels Convention”; and

(g)  1993 CIS Moscow Agreement (provisions regulating neighboring rights).

2.1.   Copyright

(a) The Berne Convention 

On 13 March 1995, Russia became a party to the Berne Convention.  In accordance with Article 18 of the Berne Convention, the Convention has retroactive effect and requires that any country acceding to the Convention grant protection on its territory to all works that, as of the moment of ratification of the Convention by the acceding country, have not yet fallen into the public domain in their countries of origin through expiry of their terms of protection.  

However, the effect of retroactivity was limited because, when the Russian Federation joined the Berne Convention, it made a reservation stating that the “effect of the Berne Convention … is not extended to works that, on the date of the entry into force of this Convention for the RF, had already become part of the public domain on its territory”.
  

To understand the significance of this reservation, it is necessary to analyze the definition of “public domain” contained in Russian intellectual property law.  Pursuant to Article 28 of the 1993 Copyright Law, works considered to have passed into the public domain are all works with respect to which the periods of operation for their copyrights have expired, or works that have never been granted protection on the territory of the RF.  The second part of the definition is very important in its consequences.  Because copyright is territorial, the effect of the above reservation is to take works from the signatory countries to the Berne Convention that were created before the effective date of this Convention for the RF (13 March 1995), and exclude them from protection.  This, however, does not apply to those works that were created after 27 May 1973 in countries that were also signatories to the Universal Convention or that were published in Russia within 30 days after their first publication abroad.  

The RF did not have the legal right to make this reservation, for the following reasons: 

(i)
Article 30 of the Berne Convention allows developed countries to make only those reservations that are specifically stipulated in this Convention.  These reservations are:  

· Copyright protection does not need to be extended to works that have already fallen into the public domain in their countries of origin (Point 7 of Article 7 and Point 1 of Article 18 of the Berne Convention);

· Copyright protection must not be extended to works to which copyright protection was previously granted in the country where protection is claimed if the term of this protection has expired (Point 2 of Article 18 of the Berne Convention).  

(ii) Point 1 of Article 25 of the RF Federal Law “On International Treaties of the RF” prohibits the RF from making a reservation contradictory to the provisions of a treaty to which it has acceded.  

(iii) The legal effect of this reservation is not clear, because, according to Point 4 of Article 15 of the RF Constitution, the provisions of international treaties are in direct force on Russian territory and prevail over domestic law, since the accession to the Berne Convention was done by issuance of a government decree. 

Therefore, the reservation made by the RF at its accession to the Berne Convention must be repealed.  Furthermore, its existence has a negative effect on the protection of copyright for Russian authors abroad, and Russia, as one of the prominent “exporters” of intellectual property, loses a considerable amount of money in payments to copyright owners, and in tax revenues.

(b) The Universal Convention 

Unlike the Berne Convention, the Universal Convention does not have a retroactive effect.  Therefore, the RF is obligated to protect on its territory the copyrights of foreign authors – nationals of countries that are signatories to the Universal Convention – only with respect to those works that were published after the date on which this Convention became effective for the RF, i.e., 27 May 1973.

The Universal Convention does not affect in any way the provisions of multilateral or bilateral conventions concluded between the countries that are signatories to this Convention.  In particular, since many of these countries are also signatories to the Berne Convention, it was stipulated in Article XVII of the Universal Convention that it does not apply to relations between countries of the Berne Union.  These relations relating to the protection of works originating from a country of the Union are governed by the Berne Convention, which in this case supersedes the Universal Convention.

(c) Bilateral Conventions

The RF has also signed bilateral conventions on the protection of copyright with several countries, including Austria, Hungary, Cuba, Poland, Slovakia, Sweden and the Czech Republic.  In addition to granting a national regime of protection, most of these conventions provide for the retroactive protection of works of foreign authors if these works had not become part of the public domain in their countries of origin.  This mutual retroactivity, existing mostly between the former socialist block countries, was a predecessor to the multilateral retroactive protection resulting from the accession of the RF to the Berne Convention.  In addition, the U.S.-Russia bilateral Agreement on Trade Relations that took effect on 17 June 1992 provides that, upon the date when both parties are members of the Berne Union, the protection of works in existence prior to that date shall be determined in accordance with Article 18 of the Paris Act of the Berne Convention. 

(d) The 1993 CIS Moscow Agreement 

The necessity of protecting copyright in the CIS is stipulated in Article 19 of the CIS Charter.  To establish the common terms for such protection, the CIS countries executed the 1993 CIS Moscow Agreement.  Article 2 of this Agreement requires the parties to apply the Universal Convention (1952) to all works created after 27 May 1973, the date of accession of the USSR to the Universal Convention, and to works that enjoyed protection in the contracting states prior to that date.  The 1993 CIS Moscow Agreement provides for a national regime of protection.  However, no party is obligated to grant its protection to those works that have already fallen into the category of public domain in their countries of origin.  

2.2.   Neighboring Rights

(e) The Geneva Convention

This Convention, as well as the preceding Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations (hereinafter – the “Rome Convention”), regulating the area of neighboring rights, leave the question of retroactive effect open.
  Thus, the RF is, at a minimum, obligated to protect the rights of producers of phonograms who are nationals of other countries that are signatories to the Geneva Convention against unauthorized duplication and importation with respect to those phonograms that were fixed after 13 March 1995, the date of entry into force of this convention for the RF.

(f) The Brussels Convention 

Article 2(1) of this Convention requires the contracting countries to undertake all necessary measures to prevent the distribution on or from their territory of program-carrying signals transmitted by satellite by any entity for which these signals are not intended. This convention also does not have retroactive effect.

(g)
The 1993 CIS Moscow Agreement 

Unfortunately, the contracting states have not specified the terms for the protection of neighboring rights in the 1993 CIS Moscow Agreement.  However, since the states took upon themselves the obligation to bring their domestic laws into compliance with the provisions of the Berne Convention, the Geneva Convention, and the Rome Convention, and since none of these conventions has retroactive effect with respect to neighboring rights, it may be concluded that neighboring rights accrued in one contracting state are accorded protection in the other contracting state only if the accrual took place after the date when the Agreement entered into force for the contracting state where the protection is claimed.  

III. INTERNATIONAL CONVENTIONS NOT YET JOINED BY RF

There are three major international conventions regulating retroactive protection of copyright and neighboring rights that the RF has not yet joined.

(a) Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)

In accordance with Article 14(6) of TRIPS, all countries that are members of the WTO are obligated to apply the provisions of Article 18 of the Berne Convention to the rights of the performers and producers of phonograms.  This means that they must extend the same retroactive protection to neighboring rights not in the public domain in their countries of origin that these countries give to copyright.

(b) WIPO Copyright Treaty, dated 20 December 1996

The WIPO Copyright Treaty supplements the Berne Convention and provides for broader copyright protection.  It also stipulates that the retroactive protection granted by contracting countries, in accordance with Article 18 of the Berne Convention, to literary and artistic works should be extended to computer programs, databases, cinematographic works and works embodied in phonograms. 

(c) WIPO Performances and Phonograms Treaty, dated 20 December 1996

This treaty establishes national regime for the protection of the neighboring rights of performers and phonogram producers.  It also adapts and thereby widens the scope of their exclusive rights and requires contracting parties to apply the retroactive protection granted by Article 18 of the Berne Convention mutatis mutandis to these rights.

IV.  CONCLUSIONS AND RECOMMENDATIONS

Currently, all copyright and neighboring rights accrued under Russian law, and for which a 50-year term of protection has not expired, enjoy retroactive protection in the RF.  Copyright and neighboring rights accrued under foreign law are entitled to retroactive protection in Russia only if a respective international treaty exists.  In 1995, Russia acceded to the Berne Convention granting retroactive protection to literary and artistic works that have not become part of the public domain in their countries of origin.   However, the reservation made by the RF at its accession made the concept of retroactivity embodied in the Berne Convention arguably inapplicable to Russia.  This reservation contradicts the terms of the Berne Convention and Russian domestic law.  Therefore, it must be repealed.  At the same time, it would be advisable for the RF to make those reservations to the Berne Convention that are permitted under its terms, and to make the relevant amendments in its domestic legislation.
  

For instance, Articles 5 and 35 of the 1993 Copyright Law may be supplemented by the following sentence: “The protection of copyright and neighboring rights accrued under foreign law is granted if the term of protection of these rights in their country of origin has not expired and if they have not yet fallen into the public domain in the RF, through the expiry of their term of protection, at the moment of the entry into force on the territory of the Russian Federation of the international agreements stipulated in the present Article ”.  This amendment would clarify the application of Articles 7 and 18 of the Berne Convention in Russia.  Additionally, if the RF does not repeal its reservation to the Berne Convention, it might reconsider the definition of “public domain” given in Point 1 of Article 28 of the 1993 Copyright Law by excluding its second paragraph. 

This approach is adopted in the draft amendments to the 1993 Copyright Law developed by the Russian Patent Agency (Rospatent) and agreed with 12 other interested Government Ministries and Agencies. The importance of making the permitted amendments to the Berne Convention increases in light of the planned accession of the RF to the WTO, because one of the preconditions of this accession is TRIPS compliance.  Since the terms of TRIPS do not allow any reservations, the RF will be able to use only those reservations to the Berne Convention that were made prior to its accession to TRIPS.

The situation in Russia with respect to the retroactive protection of neighboring rights accrued under foreign law is even more complex.  At present, the RF is not a party to any of the international conventions that touch upon retroactivity of neighboring rights.  Thus, under the domestic law of the RF, neighboring rights originating abroad do not enjoy retroactive protection at present.  To improve the situation and grant retroactive protection to at least some neighboring rights, the RF should join the WIPO Performances and Phonograms Treaty and make the required amendments to its domestic law.  However, to meet all international standards established for the retroactive protection of neighboring rights the RF should also join the Rome Convention and TRIPS.

� Page 430, The Big Law Dictionary, Publishing House "INFRA-M", 1998.


� The Law “On the Legal Protection of Computer Programs and Databases” for the most part repeats the provisions of the Law “On Copyright and Neighboring Rights”.  Besides, Article 7 of the 1993 Copyright Law extends the application of the law to computer programs and databases, giving them the same protection as literary works and collections, respectively.


� See Point 3 of the Decree of the Supreme Soviet of the Russian Federation “On the Procedure for Introducing the Law of the Russian Federation ‘On Copyright and Neighboring Rights’ into Effect”, dated 9 July 1993, which says that “The periods for the protection of the rights provided for by Articles 27 and 43 of the [1993 Copyright Law”] shall apply in all instances when the 50-year period of operation of copyright and neighboring rights shall not have expired before 1 January 1993.”


� See supra.


� In accordance with Article 4 of the 1993 Copyright Law, publication of work is defined as the effectuation with the consent of the author of an action which first makes the work accessible for universal information by means of its publication, public showing, public performance, transmission on the air, and by other means.


� Pursuant to the Article 4 of the 1993 Copyright Law publication (issuance) means the issuance into circulation of copies of a work or phonogram with the consent of the author of the work or producer of the phonogram in a quantity sufficient to satisfy the reasonable requirements  of the public, proceeding from the nature of the work or phonogram.


� It is probable that this benefit applies only to persons who were former Soviet citizens at the time of entry into force of the 1993 Copyright Law, although allies serving within the Soviet Union's Army from 1941-1945 also be entitled to this benefit.


� In this case it does not make a difference whether it is a “live” performance or one on radio or TV.  


� It is probable that this benefit applies only to persons who were former Soviet citizens at the time of entry into force of the 1993 Copyright Law, although allies serving within the Soviet Union’s army from 1941-1945 also be entitled to this benefit.


� Point 1 of Article 5 and Point 4 of Article 35 of the 1993 Copyright Law.


� Point 2 of the Decree of the RF Government “On the Accession of the RF to the Berne Convention On the Protection of Literary and Artistic Works in the edition of 1971, the Universal Convention on Copyright in the edition of 1971 and Additional Protocols 1 and 2, and the 1971 Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of Their Phonograms", dated 3 November 1994, #1224.





� The RF is not currently a signatory to the Rome Convention.  However, in the early 1990s Russia expressed its intention to join this convention (Decree of the RF President “On State Policy in the Area of the Protection of Copyright and Neighboring Rights”, dated 7 October 1993, #1607) and bound itself to do so by 1 December 2002 (Point 2 of Annex 10 to the Agreement on Partnership and Cooperation with the European Community, dated 24 June 1994). 


� It should also be noted that the draft of Part 3 of the Civil Code introduced to the State Duma (lower house of the Russian Parliament) by the President of the RF does not contain any provisions directly regulating the retroactive protection of copyright and neighboring rights.  In this respect, it simply refers to Russian domestic law and international treaties.





