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The commercial disputes decided in Russia's courts increasingly involve matters that extend beyond Russia’s borders.  Between 2004 and 2007, the arbitrazh (commercial) courts decided 5,128 cases in which at least one of the litigants was foreign, and in 3,594 of those cases, the foreign party was from outside the Commonwealth of Independent States (CIS).
  These figures do not fully capture all matters with a foreign element, moreover, as they do not include disputes in which one or more of the litigants was a Russian entity having foreign ownership.  The arbitrazh courts also executed 288 letters rogatory (судебные поручения) from foreign courts in 2007,
 and received 118 petitions for the enforcement of foreign arbitral awards and judgments.
  Furthermore, the International Commercial Arbitration Court attached to the Chamber of Commerce and Industry of the Russian Federation ("ICAC") decided 141 cases involving parties from 40 different countries in 2007.
  Russian parties were also involved in numerous arbitration proceedings administered by the Stockholm Chamber of Commerce, the London Court of International Arbitration, the International Chamber of Commerce, and many other arbitration institutions.


It might appear that there is little role for a foreign court to play in a dispute that is pending before a Russian court or arbitral institution.  That is not the case, as illustrated by the following situations:

· The claimant in a Russian lawsuit or arbitral proceeding may be concerned that the defendant will dispose of its assets prior the conclusion of the case.  In a situation where those assets are located overseas, it will be necessary to petition a foreign court for interim relief (обеспечительные меры), such as an attachment or garnishment
 of property or injunction.
 

· A successful claimant may need to have a final court judgment or arbitral award recognized by a foreign court in order to recover against assets of the defendant located outside of Russia.

· A party may need evidence or information from a foreign country in order to prosecute or defend a case pending in Russia.  This will generally require the assistance of a foreign court.

This article will discuss assistance that may be available from United States federal courts in the foregoing situations.


While the United States and Russia have not executed a bilateral treaty providing for mutual legal assistance in civil matters,
 both countries are parties to the Hague Convention on Taking of Evidence Abroad in Civil and Commercial Matters of 1970, the Hague Convention on Service Abroad of Judicial and Extrajudicial Documents of 1965, and the United Nations Convention for the Recognition and Enforcement of Foreign Arbitral Awards.  Furthermore, as discussed below, even with respect to matters not covered by a treaty, an American court will generally be willing to provide assistance in connection with lawsuits and arbitration proceedings taking place in Russia.


Even during the Soviet period, American and Russian courts honored requests for assistance from another.  On November 22, 1935, the U.S. Ambassador to the USSR (William Bullitt) and the Soviet People’s Commissar for Foreign Affairs (Maxim Litvinov), exchanged diplomatic notes explaining the procedures and criteria in their respective countries for implementing letters rogatory issued by foreign courts.  The note from the U.S. Ambassador provided assurances that “no difficulty is likely to be encountered by Soviet courts in obtaining the execution of letters rogatory by American courts.”
  Mr. Litvinov’s note provided similar assurances on behalf of the Soviet Union and also stated that an American “court issuing the letter rogatory shall, if it so desires, be informed of the date and place where the proceedings will take place, in order that the interested parties or their legal representatives may, if they desire, be present.”

II.
Recognition and Enforcement of Foreign Money Judgments

The United States is not currently a party to any bilateral treaty or multilateral convention regarding the recognition and enforcement of foreign judgments.
  During the 1970s, the United States attempted to negotiate such a treaty with the United Kingdom.  That attempt foundered because English manufacturers and insurers feared the huge verdicts sometimes issued by U.S. juries.


There is also no federal statute governing enforcement of foreign judgments.  Rather, it is necessary to look to the law of the particular state in which the judgment is sought to be enforced.  Even so, there is some uniformity in this area because thirty-two U.S. jurisdictions have adopted a statute known as the Uniform Foreign Money Judgments Recognition Act (the “1962 Uniform Act”).  The remaining states apply standards that are similar to those set forth in the Uniform Act.
  


Three states -- California, Idaho and Nevada -- have enacted a newer version of the 1962 Uniform Act, the Uniform Foreign Country Money Judgments Recognition Act (the “2005 Uniform Act”).  The 2005 Uniform Act does not change the substantive bases for recognition of foreign money judgments.  The 1962 and 2005 versions of the Uniform Act are different primarily in that the latter provides a procedure for the recognition of foreign country money judgments and establishes a statute of limitations.
  Since the 1962 Uniform Act remains in force in the majority of jurisdictions, it will be the focus of discussion in this paper.  

The 1962 Uniform Act provides that foreign money judgments are generally enforceable, but also sets forth nine grounds for non-enforcement:

1.
the judgment was rendered under a system which does not provide impartial tribunals or procedures compatible with the requirements of due process of law;

2.
the foreign court did not have personal jurisdiction over the defendant;

3.
the foreign court did not have jurisdiction over the subject matter;

4. 
the defendant in the proceeding in the foreign court did not receive notice of the proceedings in sufficient time to enable him to defend;

5.
the judgment was obtained by fraud;

6.
the cause of action on which the judgment is based is repugnant to the public policy of the state;

7.
the judgment conflicts with another final and conclusive judgment;

8.
the proceeding in the foreign court was contrary to an agreement between the parties under which the dispute in question was to be settled otherwise than by proceedings in that court; or

9.
the foreign court was a seriously inconvenient forum for the trial of the action.


Grounds (1) and (2) above merit further explanation.  The first ground is narrowly applied by American courts.  The foreign judicial system need only follow “civilized” norms.  The fact that the foreign court’s procedures are different from those followed by U.S. courts does not, in itself, constitute a basis for non-enforcement.  This ground is rarely applied unless the judgment was obtained in a foreign country where it is unlikely for political reasons that the defendant would be able to receive a fair trial.


With regard to the second ground above, lack of personal jurisdiction, a foreign judgment will not be refused enforcement on this basis if:

1.
The defendant was personally served with process (судебный приказ) while physically present in the foreign country;

2.
The defendant voluntarily appeared in the foreign proceeding.  If the defendant appears merely to contest the forum’s jurisdiction, he is not considered to have “appeared”;

3.
The defendant had previously agreed in writing to litigate in the foreign forum;

4.
The defendant, whether an individual or corporation, was domiciled in the forum, or if a corporation, had its principal place of business there; or

5.
The defendant “did business” in the forum, and the cause of action arose out of that business.


In addition to the nine grounds listed above, two states – Massachusetts and Georgia – will refuse to enforce a foreign judgment if the foreign court would not enforce a judgment of the court of that state.  Five other states – Florida, Maine, North Carolina, Ohio and Texas – have authorized their courts to consider reciprocity in connection with the recognition of a foreign judgment, but do not require it.
  Colorado achieves an effect similar to Georgia and Massachusetts by requiring a reciprocity treaty as a precondition of foreign judgment recognition, however, this statutory requirement may be circumvented by a common law suit.
  

It is unclear whether Russian courts will enforce foreign court judgments in the absence of a treaty,
 and no such treaty currently exists between the U.S. and Russia.
  To the extent that a court in one of the eight states discussed above concluded that a U.S. judgment would not be enforced in Russia, this would serve as a basis for refusing to enforce a Russian court judgment.


With the exception of these eight states, however, there is no inherent reason why a Russian court judgment would not be enforced by a U.S. court.  To the author’s knowledge, there are no reported cases involving efforts to enforce a Russian foreign money judgment; however, there has been some litigation regarding the effect of non-money judgments originating in the CIS.  For instance, a court in the District of Columbia enforced a child custody decree issued by the Babushkin District Court in Moscow, 
 and a Mississippi court recognized and enforced a divorce decree entered by the Timiriazevsky District Court in Moscow, including the Russian court’s findings as to child custody and support.
  In another case, a U.S. federal bankruptcy court granted a request by Rossiyskiy Kredit Bank that it honor a restructuring order of the Russian Agency for Restructuring of Credit Organizations.  The U.S. court order enjoined Rossiyskiy Kredit’s creditors from taking any further action against the bank or its assets.
  In at least two other cases, a U.S. court, while not directly faced with the issue of whether to enforce a Russian judgment, indicated that it would likely do so if it were presented with the issue.
  

There are at least two cases in which judgments from the CIS were not recognized.  In both cases, however, the petitioner failed to demonstrate that the respondent was served with proper notice of the lawsuit.  For instance, in Norex Petroleum Limited v. Access Industries, Inc., et al,
 an appellate court considered whether collateral estoppel applied with respect to a default judgment issued by a court in Nizhnevartovsk.  The court held that the Russian judgment was not entitled to preclusive effect in the United States because the defendant denied being served, and the lower court had not yet heard evidence on that issue.  In Kiritchenko v. Universal Trading & Investment Co.,
 the U.S. court considered a non-money judgment rendered by a court in the Ukraine.  At issue was whether the purported assignment of a claim by the Prosecutor General of Ukraine to a private party (UTI) was valid.  Two Ukrainian courts had already ruled that it was not.  The U.S. court rejected an argument by UTI that the Ukrainian courts are not impartial and that the Ukrainian judgments were invalid on that basis.  Nevertheless, it ultimately declined to recognize the Ukrainian judgments on the basis that UTI had not been served with notice of the Ukrainian lawsuits.
  Even so, the court expressly relied in part upon the reasoning of the Ukrainian judgments in reaching its own conclusion that the assignment was not valid under Ukrainian law.

III.
Recognition and Enforcement of Arbitral Awards

Like the Russian Federation, the United States is a party to the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the “New York Convention”).  There are several cases in which arbitral awards issued by the ICAC in Moscow have been enforced in the United States.
  There are also numerous instances in which U.S. courts have dismissed lawsuits because the dispute was covered by an arbitration clause referring to either the ICAC or the Maritime Arbitration Commission at the Chamber of Commerce and Industry of the Russian Federation.  For instance, in Filanto, S.p.A. v. Chilewich International Corp.
 the court held that a New York company and an Italian firm were bound to arbitrate before the ICAC, even though their agreement (which consisted of an exchange of letters) did not include an express provision to that effect.  The court reached this result because the letters exchanged between the parties incorporated by reference the terms of a contract between the British agent of the New York company and a Russian enterprise.  That contract, in turn, provided for ICAC arbitration.
  In referring the parties to the ICAC, the court “observed that there is no reason to believe that the Chamber of Commerce in Moscow cannot provide fair and impartial justice to these litigants.”  More recently, in Soyuz-Victan,
 a U.S. District Court dismissed an action filed in Illinois in favor of arbitration in Russia even though one of the plaintiffs was not a signatory to the arbitration agreement.
  Likewise, arbitration was compelled before the ICAC in Happy Merchant Ltd. v. Far Eastern Shipping Co., Inc.
 and before the Maritime Arbitration Commission in Spirit of Excellence, Ltd. v. Progress.
  Instances in which American courts have declined to recognize a Russian arbitration award or enforce an agreement providing for arbitration in Russia are very rare.
 

A.
Substantive Grounds for Refusal of Recognition and Enforcement


Article V of the Convention sets forth seven grounds on which a court may refuse to recognize and enforce a foreign arbitral award.  The first five grounds, enumerated in Article V(1), focus primarily on due process concerns:

(a)
Invalidity of the agreement under the law to which the parties have subjected it or under the law where the award was made;

(b)
The party against whom the award is invoked was not given notice of the arbitration proceedings or was unable to present his/her case;

(c)
The award deals with matters not falling within the terms of submission to arbitration;

(d)
The arbitral procedure was not in accordance with the agreement of the parties or the law of the country where the arbitration took place; and

(e)
The award has not yet become binding on the parties, or has been set aside or suspended by a competent authority of the country in which, or under the law of which, the award was made.

Article V(2), on the other hand, serves to protect the policy interests of the enforcing country, allowing the court to refuse recognition and enforcement if “(1) [t]he subject matter of the dispute is not capable of settlement by arbitration under the law of that country; or (2) [t]he recognition of enforcement of the award would be contrary to the public policy of that country.”  


The New York Convention standards are reflected in both U.S.
 and Russian
 statutory law, and in certain respects, Russian and American courts seem to apply these standards in a similar manner.  For instance, both take the position that the merits of a foreign award may not be reviewed by the court during confirmation proceedings.  As stated by one U.S. court, the Convention is “clear that when an action for enforcement is brought in a foreign state, the state may refuse to enforce the award only on the grounds explicitly set forth in the Convention.”
  Likewise, the Russian Supreme Arbitrazh Court has instructed that the Convention, together with articles 232 and 233 of the Code of Arbitrazh Procedure, precludes a re‑examination of the merits (“пересмотру по существу”) of the case.
  There are numerous concrete examples of cases in which Russian courts have applied this principle.
  According to various estimates, Russian courts enforce foreign arbitral awards in approximately two-thirds
 to 80 percent
 of the cases presented to them.  The actual rate of enforcement is probably somewhere in between these figures.
  While these rates of enforcement are lower than the international average enforcement rate, which is generally agreed to be about 90 percent,
 they are higher than one might expect, given the stereotype popular in some quarters that Russian courts will not enforce foreign arbitral awards.  


Since the approach of Russian and U.S. courts is consistent in many respects, it is most useful to concentrate in this paper on those areas in which American and Russian courts seem to apply the Convention standards somewhat differently.  In that regard, the following discussion will focus on Articles V(1)(c) (arbitration award beyond the scope of the submission to arbitrate), V(2)(a) (non‑arbitrability of the dispute), and V(1)(e) (award not binding or vacated).  The “public policy” ground (Article V(2)(b)) will also be discussed, as it constitutes a frequent subject of litigation.  In noting possible areas of difference, the author is approaching the issue from the practical standpoint of a practicing lawyer rather than as a critic or advocate for one approach over the other.  

1. Article V(1)(c) – Award Beyond the Scope of the Arbitration Agreement


With regard to Article V(1)(c) (award beyond the scope of the arbitration agreement), a few commentators have observed that Russian courts tend to parse the language of arbitration agreements very carefully, often applying a narrow reading of the scope of the clause.
  For instance, in a 2003 decision, the Supreme Arbitrazh Court denied confirmation of a Swedish arbitration award in favor of an Italian company against its Russian joint venture partner on the ground that the dispute was not covered by the arbitration clause in the joint venture agreement.  Specifically, the Court held that the arbitral tribunal was not authorized to apply Swedish law with respect to the termination of the agreement, notwithstanding a choice of law provision in the contract in favor of Swedish law, because the result was incompatible with mandatory provisions of Russian law regulating the creation and activities of joint ventures.


American courts tend to apply the Article V(1)(c) defense very restrictively, holding that the burden of proof required to establish this defense “is substantial”
 and that the party resisting enforcement must “overcome a powerful presumption that the arbitral body acted within its powers.”
  An example of this approach is furnished by Fertilizer Corporation of India v. IDI Management, Inc.,
 in which the court upheld an award of consequential damages, notwithstanding a provision in the contract that might have been interpreted to exclude such damages, because “the Convention does not sanction second-guessing” and the arbitrators provided “at least colorable justification” for the award.


Similarly, in Triton Container International, Ltd. v. Baltic Shipping Co.,
 a Mexican shipping agent made a series of disbursements and loans to a Russian shipping company during the period between March 1992 and 1995.  In July 1992, the parties entered into a written agency agreement which included an arbitration clause providing for arbitration before the “Maritime Arbitration Commission in Moscow.”  The Mexican party argued that this provision did not cover certain loans before and after the July 1992 agreement which, it contended, were separate transactions.  The court disagreed, stating that “[w]hen the scope of an arbitration clause is debatable or reasonably in doubt, a court should construe the contractual provision in favor of arbitration”.


More recently, in Telenor Mobile Communications AS v. Storm LLC,
 two partners in a telecommunications venture – one Ukrainian and one Norwegian – were involved in a dispute regarding the corporate governance provisions in their shareholder agreement.  While the arbitration was pending, the Ukrainian party obtained an order from a Ukrainian court declaring the shareholder agreement invalid and enjoining the arbitration.  Notwithstanding the court order, the arbitration went forward, but without the participation of the Ukrainian firm, and the arbitral tribunal issued in favor of the Norwegian company.  In resisting enforcement of the award, the Ukrainian party argued that the tribunal exceeded its powers in ordering: 1) a conditional divesture of the Ukrainian firm’s stock in the joint venture, because the Norwegian party had only sought monetary relief; and 2) an anti-suit injunction against further collateral attacks on the award.  The U.S. court rejected these arguments, holding that there was no express limitation on the arbitrators’ remedial powers and observing that:  “[A] respondent must overcome a powerful presumption that the arbitral body acted within its powers.”  

2. Article V(2)(a) – Subject Matter Not Arbitrable


Article V(2)(a) of the Convention allows a court, on its own motion, to refuse recognition and enforcement where the subject matter of the dispute is not capable of settlement by arbitration under the law of the country where enforcement is sought.  


Article 248 of the Russian Code of Arbitrazh Procedure provides that disputes involving foreign parties fall within the exclusive jurisdiction of the arbitrazh courts if they relate to: 

· state property, including disputes in relation to the privatization of government property and expropriation for government purposes; 

· real estate in Russia; 

· registration and granting of IP rights; 

· invalidation of registration in state registers, such as land registers; 

· establishment, liquidation or registration of legal entities or individual entrepreneurs in Russia and the decisions of the authorities responsible for them; and 

· public or administrative violations.

This code section does not refer specifically to the arbitrability of such matters, and a number of Russian legal commentators have argued that it merely serves to exclude the competence of foreign state courts, not private arbitral tribunals.
  Nevertheless, the Supreme Arbitrazh Court has relied upon this position as a guide to subjects which are not subject to arbitration.
  In addition to Article of 248 Code of Arbitrazh Procedure, other Russian laws preclude arbitration of patent, copyright, antitrust, and employment disputes.


In the United States, on the other hand, allows most disputes to be arbitrated.  For instance, arbitrators may resolve issues arising under the federal securities laws,
 employment discrimination statutes,
 the Racketeer Influenced Corrupt Organization Act (RICO),
 and certain consumer protection statutes such as the “Truth in Lending Act”,
 as well as certain patent,
 copyright,
 and bankruptcy
 disputes.  Most recently, in Preston v. Ferrer,
 the Supreme Court held that the Federal Arbitration Act overrides not only state statutes that refer disputes initially to a court, but also state statutes that refer disputes initially to a state administrative agency. 


In 1985, the U.S. Supreme Court held in Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.,
 that even claims arising under the antitrust laws may be arbitrated, notwithstanding the strong U.S. policy interest in competition and anti-monopoly matters.  Describing its decision as “shak[ing] off the old judicial hostility to arbitration”, the Court allowed a panel of Japanese arbitrators to apply U.S. antitrust law to a dispute between Japanese and American parties.  Of course, not all U.S. legal scholars are entirely comfortable with this trend.  One commentator has observed, in connection with the Mitsubishi Motors case, that it is “hard to imagine that allegations of antitrust violations under the U.S. [antitrust laws] could have been seriously and carefully assessed by the three Japanese arbitrators who were to constitute the panel in the Mitsubishi arbitration and whose determinations would not be subject to any further review.”
  Regardless of such concerns, a defense that a dispute in the realm of international commerce is not arbitrable will seldom succeed in the United States.


3. Article V(2) – Contrary to Public Policy


As observed by one Russian legal scholar, the concept of “contrary to public policy” (”противоречат публичному порядку”) was “practically unknown to Soviet legal practice and therefore new to Russian courts.”
  This was due in part to the fact that parties from the former Soviet bloc almost invariably voluntarily complied with arbitral awards, and “the courts of the CEE states and Russia had limited opportunity to develop substantial jurisprudence regarding the proper interpretation of the public policy concept.”
  

That is no longer the case, of course, and several different formulations of the public policy concept have been competing for ascendancy in Russia.
  Earlier this decade, one Russian commentator, Boris R. Karabelnikov, cited three different authorities – one who asserted that the mere fact that an award would be satisfied from state funds invests the dispute with a public character and constitutes grounds for invoking the defense of public policy; another who took the position that a forward exchange contract would violate Russian public policy; and yet another who viewed public policy as encompassing questions of “morals and morality.”
  Likewise, a Western lawyer who surveyed Russian court decisions that had been published as of 2005 concluded that “[t]he diverse conclusions reached by these courts make it difficult … to map out the erratic contours of the public policy exception as applied in the context of Russian enforcement proceedings.”
  More recently, in 2008, the Chair of the ICAC, Alexander S. Komarov, observed that the concept of public policy applied by the courts is “too broad and often incorrect.”
  Perhaps the most notorious denial of enforcement involved an award that allegedly threatened a “strategically important” enterprise with bankruptcy.
  

Yet Russian courts have also rejected the public policy defense in a number of cases, including, for instance, arguments based upon:  Russian currency exchange laws, Soviet signature requirements for foreign trade contracts, failure of the arbitrators to take into account the principle of “proportionality” in determining the extent of liability, failure of the tribunal to apply mandatory provisions of the Russian Civil Code with respect to the proper performance of obligations, and numerous other situations.
  Furthermore, most Russian legal commentators advocate that the public policy defense be applied only in rare instances, as where enforcement would be contrary to fundamental principles of state structure and public life.
 


The approach advocated by these commentators is consistent with that taken by American courts, which tend to interpret the public policy defense very narrowly.  The defense is typically invoked as a strategy of last resort by the party resisting enforcement and is rarely successful.  Enforcement of foreign arbitral awards may be denied on the basis of public policy “only where enforcement would violate the forum state’s most basic notions of morality and justice.”
  This approach is illustrated in a series of cases involving arbitrations having a connection to the Commonwealth of Independent States. 


In AAOT Foreign Economic Association (VO) Technostroyexport v. International Development and Trade Services, Inc., a U.S. federal circuit court
 rejected a public policy challenge to a $200 million award rendered by a Russian arbitration tribunal in favor of a Russian party and against a U.S. company.
  The American company claimed to have evidence that the Russian tribunal was corrupt and that enforcement of the award would therefore be contrary to public policy.  The court held that this argument was waived because it had not been raised by the U.S. company at any point during the arbitration proceeding.  The award in favor of the Russian party was confirmed.


In another case, MGM Productions Group, Inc. v. Aeroflot Russian Airlines,
 the court rejected a public policy challenge asserted by a Russian airline, which maintained that the underlying transactions violated express U.S. laws forbidding Americans from doing business with Iran.  The appellate court affirmed the district court’s holding that “a violation of United States foreign policy does not contravene public policy as contemplated in Article V of the Convention.”


In Ukrvneshprom State Foreign Economic Enterprise v. Tradeway, Inc.,
 the court rejected a U.S. company’s public policy challenge to a $6.1 million award in favor of a Ukrainian party, which included arguments that the Ukrainian tribunal had misapplied Ukrainian law regarding the statute of limitations on arbitral claims.

Yet American courts do not always apply the public policy exception narrowly.  For instance, in Laminoirs S.A. v. Southwire Co., a U.S. court applied the exception to deny enforcement of a portion of an award which the court deemed to be “penal” (штрафной), as opposed to compensatory.
  In that case, a contract between French and American parties provided for arbitration before the International Chamber of Commerce in Paris and for the application of the law of the U.S. State of Georgia, to the extent it was in accordance with the laws of France.  The award in favor of the French party provided that the American company was liable for damages and interest.  In accordance with French law, the award also provided for a five-percent increase in the interest rate effective two months after the date of the award.  The U.S. court upheld the basic interest rates, which were higher than the maximum legal rate of interest in Georgia, stating that “[w]e cannot have trade and commerce in world markets . . . exclusively on our terms, governed by our laws, and resolved in our courts.”  Nevertheless, the court refused to enforce the portion of the award that provided for escalated interest rates, stating that “[w]here a party resisting an arbitration award can demonstrate that the foreign law pursuant to which the arbitrators awarded interest ‘is penal only and relates to the punishing of public wrongs as contradistinguished from the redressing of private injuries,’ the arbitrators’ award of interest is unenforceable as contrary to the public policy of this country.”  Under American law, punitive damages may be awarded in tort cases, but are not available for a breach of contract unless the conduct constituting the breach also constitutes a tort.  The Laminoirs decision is consistent with that principle.  Nevertheless, the case has been criticized by some American arbitration scholars as “aberrant”
 and “overly broad.”
   


A few attempts have been made by litigants resisting enforcement in the U.S. to intertwine the public policy defense with the so-called “manifest disregard for the law” doctrine.  Yet while that doctrine was sometimes applied in domestic awards, U.S. courts have refused to vacate foreign arbitral awards on the ground that the arbitrator displayed a manifest disregard for the law in resolving the dispute.
  In that regard, the courts have noted that the New York Convention does not list “manifest disregard of the law” as a basis for refusing recognition of an award.
  For instance, in Brandeis Intsel Ltd. v. Calabrian Chemicals Corp.,
 the court reasoned that it would be against public policy for an American judge to determine “whether foreign arbitrators manifestly disregarded the internal substantive law of a foreign nation by which the parties agreed in their contract to be bound.”
  A recent U.S. Supreme Court decision, Hall Street Associates LLC v. Mattel, Inc.,
 effectively deprives the “manifest disregard” of the law standard of any force in domestic cases as well. 


B.
Procedural Issues


Article III of the New York Convention provides that courts shall recognize and enforce foreign arbitral awards “in accordance with the rules of procedure of the territory where the award is relied upon.”  


In certain areas, Russian and U.S. procedure are similar.  As in Russia, U.S. law provides that a petition for recognition and enforcement of an arbitration award must be filed within three years of the effective date of the award.
  Unlike Russia, the United States does not impose a timeframe within which the court is required to act upon the petition to confirm an award.
  Nevertheless, proceedings to confirm foreign arbitral awards in the United States follow a “summary procedure in the nature of federal motion practice.”
  As a result, petitions for the recognition and enforcement of foreign arbitral awards tend to be decided more quickly than other matters on a court’s docket.


In other areas, however, U.S. courts take a more unique approach, including: 1) the American concept of personal jurisdiction; and 2) application of the doctrine of forum non conveniens.  Both concepts are discussed below.



1.
Personal Jurisdiction

Russian law provides that a petition to confirm a foreign arbitration award may be filed in the arbitrazh court of the subject of the Russian Federation in which the respondent resides or is located.  If that place is unknown, then the action may be filed where the property of the respondent is located.


U.S. law reaches a similar result, but by different means.  In the United States, as in most other countries, a defendant domiciled in a particular forum may be sued in the courts of that forum on the basis of a claim arising anywhere in the world.  With respect to business entities, this principle confers “domicile” status upon both corporations which were “incorporated” (registered) in the forum state, and to those which are incorporated elsewhere, but which have their principal places of business within the forum state.  In addition, courts sometimes exercise personal jurisdiction over entities which are not “domiciled” within the forum within this strict meaning of the term, but which exercise “continuous and systematic general business contacts” with the forum.
  As stated by one American legal scholar, “the relevant concept is the same as in most other legal systems:  the defendant may be sued where the defendant is.  The difference is that the U.S. system recognizes a broader definition of where the defendant is for jurisdictional purposes.”
  With respect to the assertion of jurisdiction over foreign defendants who are not domiciled in the United States, American jurisprudence requires certain “minimum contacts” between the defendant and the forum as a pre-condition to the exercise of jurisdiction.
  In addition, the plaintiff’s claim must have arisen out of those contacts.  A Belgian lawyer has succinctly summarized the difference between the U.S. and European approaches to jurisdiction as follows:  “while in the common law [American] tradition the use of standards formulated as open-ended propositions allows for the adaptation to the circumstances of particular cases, in the civil law [European] tradition the use of rules couched in objective terms is supposed to yield reasonably certain results”.


These jurisdictional principles were applied in Base Metal Trading, Ltd. v. OJSC “Novokuznetsky Aluminum Factory” in a case involving a $12 million award rendered against a Russian manufacturer (NKAZ) by the Commercial Arbitration Court of the Moscow Chamber of Commerce.  The petitioner sought enforcement of the award in a federal district court in the State of Maryland, which declined to address the merits of the petition, finding that NKAZ lacked sufficient “minimum contacts” with the forum.  The Fourth Circuit Court of Appeals upheld the lower court’s decision, stating that “NKAZ’s alleged contacts with the United States appear sparse and limited to a few shipments of aluminum arriving in American ports.”
  In connection with the action before the lower court, the petitioner had sought to attach an aluminum shipment in a Maryland port.  It subsequently appeared that the aluminum did not belong to NKAZ, and the attachment was released.  Nevertheless, the court stated:  “[e]ven assuming, however, that the aluminum did belong to NKAZ, this single shipment” would not support jurisdiction.  This statement has been criticized by American legal scholars
 on the ground that it ignores legal precedent in the United States that the presence of property of the defendant in the forum is a sufficient basis to establish jurisdiction in an action to enforce a foreign judgment or award.
  It does not appear, however, that this precedent was cited by the petitioner to either the Maryland district court or the Fourth Circuit Court of Appeals.  Had the court considered this precedent, the outcome of the case might have been different.


The petitioners also sought to enforce the same award against NKAZ in a separate action in New Jersey.  That action was also dismissed on the same ground.  In that case, the petitioner did seek to rely upon the previously referenced legal precedent, but only after the case was on appeal to the Third Circuit Court of Appeals.  The appellate court declined to address this argument because it had not been raised in the proceedings before the New Jersey district court.
  


In a more recent case, Frontera Resources Azerbaijan Corp. v. State Oil Co. of the Azerbaijan Republic,
 the court declined to enforce an award by a Swedish arbitral award against a state-owned Azerbaijani oil company on the ground that the company was not subject to personal jurisdiction.   The court rejected arguments to the effect that contracts between the Azeri company and various American oil companies and a U.S. bank were sufficient to establish the requisite minimum contacts for purposes of jurisdiction.             


In another case, a New York district court dismissed a petition by Dardana Ltd. to enforce an award of the Stockholm Chamber of Commerce against Russian companies Yukos and Yuganskneftegaz due to the respondents’ lack of the requisite “minimum contacts” with the United States.
  On appeal, the Circuit Court remanded the case to the district court with instructions that it consider alternate bases for jurisdiction, including the presence of the respondents’ property in the jurisdiction.
  Other cases have reached similar results and, in the view of this author, represent the more typical approach of U.S. courts.



2.
Forum Non Conveniens

Even where a U.S. court has jurisdiction, it may decline to exercise it under the Anglo-American legal doctrine of “forum non conveniens.”
  This defense has been applied to the benefit of Russian defendants in recent non‑arbitration litigation in U.S. courts.
  In each of these cases, the U.S. court dismissed the action because the convenience of the parties and the interests of justice indicated that the dispute should be resolved by the Russian courts.  


The doctrine of “forum non conveniens” is also sometimes applied in actions to enforce a foreign arbitral award.  In Monegasque de Reassurances SAM (Monde Re) v. Nak Naftogaz de Ukraine,
 a reinsurer from Monaco (Monde Re) sought to enforce an arbitration award rendered in Moscow against a Ukrainian pipeline operator (Naftogaz) with significant ties to the Ukrainian government.  The Ukrainian government was not a party to the Moscow arbitration; nevertheless, Monde Re also sought to enforce the award against Ukraine, contending that Naftogaz was an agent, instrumentality or alter ego of the Ukainian government.  The Ukrainian respondents asserted the forum non conveniens defense, and both the district court and the Court of Appeals for the Second Circuit agreed that the case should be dismissed.  In deciding that Ukraine was a more appropriate forum, the appellate court noted that proof that Ukraine was responsible for Naftogaz’s actions would require extensive discovery (i.e., gathering of evidence), that much of the pertinent evidence was in the Ukrainian language, and that the issue would be governed by Ukrainian law.  In effect, the court determined it was not for the U.S. judicial system to decide in the first instance whether or not the Ukraine was either an alter ego or, in the alternative, a joint venture partner of Naftogaz.  The court also rejected Monde Re’s contention that Ukraine was an inadequate forum due to corruption, finding that “the meager and conclusory submissions of Monde Re” were insufficient to permit the court “to pass value judgments on the adequacy of justice and the integrity of [Ukraine’s] judicial system.”  In addition, the court maintained that its decision would help promote foreign trade, on the ground that:  “Forcing the recognition and enforcement in Mexico, for example, in a case of an arbitral award made in Indonesia, where the parties, the underlying events and the award have no connection to Mexico, may be highly inconvenient overall and might chill international trade if the parties had no recourse but to litigate, at any cost, enforcement of arbitral awards in a petitioner’s chosen forum.  The Convention was intended to promote the enforcement of international arbitration so that businesses would not be wary of entering into international contracts.”


Most commentators have been critical of this decision and skeptical of the court’s conclusion that it will help promote foreign trade.  The common view among legal scholars and arbitration practitioners in the United States is that an award should be enforceable in any signatory to the New York Convention.
  Thus, there is some likelihood that the reasoning in the Monde Re case will be applied only in unique situations involving foreign sovereigns and disputed issues that pose significant difficulties for resolution by a U.S. court, as in the Monde Re case, where it was necessary to determine the legal and factual nature of the relationship between Ukraine and Naftogaz.  Had the Ukrainian government been a party to the Moscow arbitration, or if the petitioner had presented evidence that Naftogaz maintained property in the United States, the outcome of the case might have been different.
  


In any event, subsequent to the Monde Re decision in 2002, efforts by litigants to utilize the forum non conveniens doctrine as a defense to confirmation of an arbitral award have not been successful.  In each of these instances, however, the court decided the motion to dismiss on its facts and did not reject the application of forum non conveniens as a matter of principle.  Two of these cases involved parties from the Commonwealth of Independent States.
  


C.
Vacatur of Arbitration Awards


1.
Authority To Vacate An Award


Article V(1)(e) of the New York Convention provides that if “the award has not yet become binding upon the parties, or has been set aside or suspended by a competent authority of the country in which, or under the law of which” the award was made, recognition may be refused.


U.S. courts interpret the term, “country … under the law of which” (“страны, закон которой применяется”), to refer “exclusively to procedural and not substantive [материальный] law, and more precisely, to the regimen or scheme of arbitral law under which the arbitration was conducted, and not the substantive law of contract which was applied in the case.”
  This approach is consistent with that of most other countries and with the views of international legal scholars.


It is unclear whether Russia will follow a similar approach.  Article 230 of the Code of Arbitrazh Procedure provides that a Russian court may vacate “a foreign arbitration award in which the norms of Russian legislation are applied” (“может быть оспорено иностранное арбитражное решение, при принятии которого применены нормы законодательства Российской Федерации”).  Commentators have expressed concern that “the language used in the statute (‘legislation’) leads to a conclusion that a reference is made to both procedure and material law.”
  The Chair of the ICAC, among a number of other prominent Russian jurists, has taken the position that any such interpretation would be impermissible under Russian law.


In any event, a U.S. court would not give any effect to a Russian court order vacating an award issued by an arbitration tribunal seated in a third country, unless the underlying agreement expressly provided that the arbitration would be conducted under Russian procedural law, and the parties to the arbitration conducted the proceedings in a manner consistent with that stipulation.
  In Karahas Bodas Co., LLC v. Perushahan Pertambanan Minyak Dan Gas Bumi Negara,
 a Cayman Islands company sought confirmation of an arbitration award issued in Switzerland against an Indonesian state enterprise.  The award had been annulled by an Indonesian court.  The parties’ agreement was governed by Indonesian law, but was silent as to the procedural law governing the arbitration.  The U.S. court confirmed the award, notwithstanding the Indonesian court order, observing that “an agreement specifying the place of the arbitration creates a presumption that the procedural law of that place applies to the arbitration.”  The Indonesian party failed to overcome that presumption, in part because its conduct during and immediately after the arbitration (for instance, filing a petition to vacate the award in the Swiss courts) evidenced its own intent to have Swiss procedural law apply.

2.
Effect of a Vacated Award or a Pending Action to Vacate an Award

If an award rendered on the territory of the Russian Federation were vacated or annulled by a Russian court, could it then be enforced in another country, including the United States?


Different countries have taken varying approaches to this issue.  France, for example, does not consider the annulment abroad of a foreign arbitration award when deciding whether to grant or refuse recognition and enforcement.
  The French courts would likely enforce a Russian arbitral award even if it had been vacated by the Russian courts.  German courts, on the other hand, defer to the national courts of the country in which the arbitration took place.  For instance, a German court confirmed an award of the Maritime Arbitration Commission of the Chamber of Industry and Commerce of the Russian Federation, but when that award was subsequently set aside by the Russian courts, the confirmation was withdrawn.  When the Russian Supreme Court later reversed that decision and declared the award to be enforceable, however, the German court held that the award was binding.  Thus, the German courts’ treatment of the Russian award closely tracked the award’s status as determined by the Russian courts.
 


The approach taken by American courts is somewhat more ambiguous.  In one highly publicized case, Chromalloy v. Aeroservices v. Arab Republic,
 a U.S. court enforced an award rendered in Egypt even after an Egyptian court had vacated the award.  The U.S. court focused on language in the arbitration clause providing that the “decision of the [arbitral panel] shall be final and binding and cannot be made subject to any appeal or other recourse”, as well as the fact that Egyptian court annulled the award for a mistake of substantive law, which is not a ground for refusal to recognize an award under U.S. law.


In most cases, however, U.S. courts tend to follow an approach that is closer to that of Germany than of France.  In a 1999 decision, a federal court in New York refused to enforce an award vacated in Italy,
 in 2000, the Second Circuit Court of Appeal affirmed a district court’s refusal to enforce an award vacated in Nigeria,
 and in 2007, the D.C. Circuit Court of Appeals refused to enforce an award that had been set aside by a Columbian court.
  Thus, absent special circumstances, such as those present in the Chromalloy case, a U.S. court generally would not enforce an award rendered in Russia that had been vacated by a Russian court.


A related issue involves the effect of a pending challenge to an award in the courts of the country in which the arbitration was conducted.  Article VI of the New York Convention provides:

[i]f an application for the setting aside or suspension of the award has been made to a competent authority referred to in article V(1)(e), the authority before which the award is sought to be relied upon may, if it considers it proper, adjourn the decision on the enforcement of the award and may also, on the application of the party claiming enforcement of the award, order the other party to give suitable security.  


In Nedagro B.V. v. ZAO Konversbank,
 the petitioner, a Dutch company, attempted to enforce an award issued in Moscow by the ICAC against a Russian bank (Konversbank).  Before bringing a confirmation action in the United States, the petitioner applied to a Moscow arbitrazh court to confirm the award.  Shortly thereafter, Konversbank filed a petition to set the award aside.  The Moscow court upheld the award and issued a writ of execution.  On appeal, however, a Russian Circuit (кассационной) Court reversed and remanded the case to the lower court to reconsider a number of issues, including whether the dispute was within the scope of the arbitration clause.  It was at this stage of the dispute that the case came before the judge in New York.  The U.S. court cited legal precedent that “a district should not automatically stay enforcement proceedings on the ground that parallel proceedings are pending in the originating country,” and referenced a list of factors that had been applied in other cases addressing the issue.  Among those factors, the court focused most on the fact that it was the Dutch “petitioner who first sought to enforce its award in the originating country, Russia . . ., thus, raising concerns of international comity vis-à-vis its petition to confirm the [ICAC] award in this court.”  The court also noted that the petitioner would not be harmed by delay because it had already attached $2.1 million in Konversbank’s New York correspondent accounts.  Thus, the action in U.S. court was adjourned pending the outcome of the court proceedings in Russia.


A different result obtained in MGM Productions Group, Inc. v. Aeroflot Russian Airlines,
 in which the U.S. court declined to adjourn proceedings to confirm a Swedish award against a Russian airline pending the outcome of a challenge in the Swedish courts.  The court was concerned that judicial proceedings in Sweden had only just begun and, unlike the situation in Nedagro, had been commenced on the sole initiative of the respondent.  Similarly, in Ukrvneshprom State Foreign Economic Enterprise v. Tradeway, Inc.,
 the court denied a request by the U.S. company to stay enforcement of a $6.1 million award of the Ukrainian ICAC in favor of a Ukrainian party pending the outcome of an appeal to the Ukraine Supreme Court.  In this case, the court’s decision was motivated in part by its conclusion that the U.S. party was “engaged in obstructive litigation while it conducts transactions intended to avoid the effect of the award”, including efforts to transfer and hide its assets.

IV.
Provisional Measures of Protection (Обеспечительные Меры)

International arbitration is often a slow process.  The average duration of International Chamber of Commerce arbitrations, for instance, is between one and two years.  During the interim between the initiation of the arbitration and the final award, assets may be dissipated or hidden, the property in dispute may lose market value, and evidence may be lost or destroyed.


As a result, a party to an arbitral proceeding may find it desirable to petition a court for one or more of the following provisional measures of relief:

· an arrest or sequestration of assets in the possession of an adverse party;

· injunctive relief for the purpose of preserving the status quo pending a resolution of the dispute;

· a court order requiring the adverse party to post security sufficient to satisfy a final award;

· attachment of debts owed to an adverse party; or

· a court order appointing a third person to take certain actions.  For instance, an independent expert or referee may be appointed to inspect property and report on its condition.


The availability of such relief in aid of arbitration is well‑established in most industrialized countries.  For instance, the English Arbitration Act of 1996 gives courts broad powers to grant interim injunctions and other relief in support of arbitral proceedings, including those conducted outside of England and Wales.  Section 1033 of the German Code of Civil Procedure includes similar provisions.  French courts will grant a pre-arbitration arrest of property, known as saise conservatoire.  Likewise, in Russia, the Code of Arbitrazh Procedure specifically provides that provisional measures may be ordered in support of arbitration.


Unfortunately, the availability of such remedies is less certain in a few jurisdictions in the United States than in many other countries.  This situation arises because a few U.S. courts have adopted a somewhat unusual reading of Article II(3) of the New York Convention, which states that cases failing under the Convention, national courts “shall . . . refer the parties to arbitration.”  In a 1974 case, McCreary Tire & Rubber Co. v. CEAT S.p.A., the U.S. Court of Appeals for the Third Circuit interpreted this provision to divest courts of any jurisdiction over a case that is subject to the New York Convention, except for the limited purpose of referring the parties to arbitration.
  The reasoning of the Third Circuit has been adopted by a number of other courts, including the Fourth Circuit Court of Appeals and the state courts of New York.


Fortunately, a growing number of courts have rejected the Third Circuit’s position in the McCreary case, including the Second Circuit Court of Appeals,
 the Fifth Circuit Court of Appeals,
 and federal district courts in California, Connecticut, Massachusetts, New York, and Tennessee.
  These courts note that the U.S. Federal Arbitration Act (“FAA”) allows for provisional measures in aid of domestic arbitration proceedings and that the language of the FAA is not materially different from that of Section II(3) of the New York Convention.  This line of cases has the support of most American legal scholars.  In addition, the trend appears to be in favor of this position, since most recently decided cases hold that nothing in the FAA or the New York Convention deprives federal courts of jurisdiction to grant provisional protective relief in the context of a pending arbitration.


Nevertheless, until the U.S. Supreme Court considers this issue and endorses one line of cases or the other, whether provisional protective measures are available in aid of a New York Convention arbitration will depend upon whether the case for such relief is brought in a judicial circuit that follows the reasoning of the McCreary case.
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The rules of civil procedure governing domestic litigation within the United States allow parties broad rights to obtain from each other (and from non‑parties to the case) extensive information and evidence in order to prepare for trial.
  This process (referred to in the United States as "pretrial discovery") may be conducted through oral depositions of witnesses, written interrogatories to parties, requests for production of documents, and other means.  Discovery is not limited to evidence that the opposing party intends to use in the case.  Indeed, a party may be required to produce evidence that is detrimental to its own case.  Furthermore, in requesting documents, it is not necessary to specifically identify the particular document being sought.  Instead, a party may request that entire classes of documents be produced.  For instance, a typical discovery request might state:  “Produce copies of any and all correspondence between company A and company B.”  In complex business disputes, it is not unusual for the parties to exchange thousands of documents during the discovery process.


American courts also have a long history of providing liberal assistance to foreign courts and litigants in obtaining evidence located in the United States.  The first federal statute on this subject dates back to 1855.
  


There are currently at least three methods by which a Russian court or litigant could compel the production of documentary evidence or testimony from an American witness:  1) the traditional process of utilizing a letter rogatory (судебное поручение); 2) a letter of request
 according to the procedure set forth in the Hague Convention on the Taking of Evidence Abroad in Civil and Commercial Matters; and 3) a request pursuant to U.S. federal statute 28 U.S.C. § 1782.  The third method is recommended.  Nevertheless, all three will be discussed for purposes of comparison.  


The traditional avenue for obtaining evidence from a foreign court is through a letter rogatory.  A “letter rogatory” is defined in American jurisprudence as “the medium . . . whereby one country, speaking through one of its courts, requests another country acting through its own courts and by methods of court procedure peculiar thereto and entirely within the latter's control, to assist the administration of justice in the former country; such request being made, and being usually granted, by reason of the comity [вежливость] existing between nations in ordinary peaceful times.”
  A letter rogatory to the United States should be transmitted through the Russian Ministry of Foreign Affairs to the U.S. Department of State (the American equivalent to the Ministry of Foreign Affairs),
 and from there to the Civil Division of the U.S. Department of Justice.  The Department of Justice then submits the letter rogatory to the appropriate court.  The evidence requested in the letter rogatory is transmitted back to Russia via the same channels.  This process obviously requires a substantial amount of time.  


A second, and somewhat more expeditious, avenue for obtaining evidence from the United States is through the Hague Evidence Convention, which sets forth two basic methods of gathering evidence:  1) from voluntary witnesses by diplomatic officers or “commissioners”; and 2) through a letter of request procedure, in the event the witness will not cooperate voluntarily.  The following discussion will focus upon the latter situation, which is addressed in Chapter I of the Convention.   A “letter of request” is defined in the Convention as a request from a “judicial authority” to “obtain evidence which is … intended for use in judicial proceedings, commenced or contemplated.”  Each Convention member state designates a “central authority” to receive letters of request from foreign courts and oversee their execution.  The United States has designated the U.S. Department of Justice as its "central authority".  The U.S. Department of Justice will accept letters of request directly from the foreign court.  There is no requirement that the letter of request be routed through a foreign ministry or other intermediary.  

 


Upon receiving the letter of request, the central authority staff in Washington D.C. forwards it to the United States Attorney's Office for the federal judicial district in which the evidence subject to the request is located.
  The United States Attorney’s office will first attempt to obtain compliance with an evidentiary request through voluntary means, without having to rely upon the compulsory mechanisms available through the domestic judicial system. Unless otherwise indicated in the letter of request, the testimony is usually furnished in affidavit form; a verbatim transcript is not typically obtained.


If the party to whom the evidentiary request is directed refuses to cooperate voluntarily, the United States Attorney will petition the proper court to issue a subpoena to compel compliance.  Pursuant to Article 10 of the Hague Convention, compulsory process is available against recalcitrant witnesses “in the instances and to the same extent as are provided by its internal law for the execution of orders issued by the authorities of its own country or of requests made by parties in internal proceedings."  Under U.S. law, the failure of a witness to appear may result in punishment for "contempt of court", including possible imprisonment.  


The court order directing compliance with the letter of request will usually designate a U.S. magistrate
 or a lawyer with the local United States Attorney’s office as a “commissioner” (уполномоченны лиц для получения доказательства) to take the evidence.  The commissioner issues the subpoena and advises the witness of the nature of the proceedings and any applicable rights and privileges.  The commissioner is also responsible for recording the witness’ answers to the questions and certifying the transcript.  The foreign court issuing the letter of request may be informed of the time when, and the place where, the witness examination will take place, in order that the parties and their representatives may attend.  If so indicated in the letter of request, this information is sent directly to the parties or their counsel.  Once the requested evidence has been obtained, it is returned to the requesting court via the same route by which it arrived.  Although this process is somewhat cumbersome, it is faster and simpler than a letter rogatory because there is no involvement of diplomatic channels.

 
The third and most convenient method of obtaining evidence from the United States is through a U.S. federal statute, 28 U.S.C. § 1782 ("Section 1782"), which provides that “[t]he district court of the district in which a person resides or is found may order him to give his testimony or statement or to produce a document or other thing for use in a proceeding in a foreign or international tribunal. . .”  Evidence may be obtained from both parties and non‑parties to the foreign litigation.  Section 1782 does not require that the courts of the country where the foreign action is pending be willing to offer reciprocal assistance.  


Prior to a very recent decision of the U.S. Supreme Court, lower courts in a few judicial circuits required, as a prerequisite to granting a request for assistance under section 1782, a threshold showing that the evidence would be “discoverable” under the laws of the foreign country.  Under this approach, if the law or procedure of the foreign country from which the request emanates would not permit compulsion of the requested evidence (assuming that such evidence were available within the territory of that country), then the U.S. court would not compel production of the evidence in the United States either.  The United States Supreme Court rejected that approach in Advanced Micro Devices v. Intel Corp.,
 stating that “Section 1782 is a provision for assistance to tribunals abroad.  It does not direct United States courts to engage in comparative analysis” of foreign law.  Nevertheless, the Supreme Court also ruled that a district court is “not required to grant a § 1782 discovery application simply because it has the authority to do so”.  In deciding whether to exercise its discretion to grant assistance, the court presented with the request may “take into account the nature of the foreign tribunal, the character of the proceedings underway abroad, and the receptivity of the foreign government or the court or agency abroad to U.S. federal-court judicial assistance.”


The Section 1782 procedure is more expeditious than a letter rogatory or Hague letter of request because it removes both diplomatic channels and the U.S. Justice Department from the process.  Indeed, unlike a letter rogatory or a Hague letter of request, a request under Section 1782 need not even originate with a foreign judicial authority.  Section 1782 allows "any interested person" to make an application.  Thus, the litigant seeking evidence in the United States may file a petition directly with the U.S. court. 


The meaning of the term, “tribunal,” as used in Section 1782, has been the subject of considerable litigation.  The decision of the Supreme Court in Advanced Micro Devices provides some clarity on this topic, holding that Section 1782 can be used to obtain evidence not only on behalf of government courts, but also quasi-judicial agencies.  In that case, for instance, the Supreme Court authorized a lower court to provide assistance to an antitrust investigation of the European Commission.
  


There is one reported case in which § 1782 was invoked in aid of litigation pending in Russia.  In In re Application of Imanagement Services Ltd
 the bank of New York (BNY) sought to vacate an order issued pursuant to § 1782 directing it to provide discovery in support of an action in Russia that was pending between Imanagement Services, Ltd., on the one hand, and BNY and Inkombank, one the other.  The parties introduced competing affidavits from two Russian law professors.  One asserted that written evidence obtained abroad was inadmissible in a Russian court, while the other asserted it was not.  The U.S. District Court for the Eastern District of New York narrowly read the Supreme Court’s instruction to take into account “the receptivity of the foreign government” when considering requests under § 1782 and concluded that the “inquiry into the discoverability of requested materials should consider only authoritative proof that a foreign tribunal would reject evidence obtained with the aid of § 1782.
  In light of the competing interpretations of Russian law by the two experts, the court declined to find authoritative proof of whether a Russian court would consider the evidence.  As a result, it upheld the order allowing discovery in support of the Russian lawsuit. 


One frequently litigated question is whether § 1782 may be used to obtain evidence for use in private arbitration (третейский суд) proceedings, such as cases before the ICAC, the International Chamber of Commerce in Paris, or the Arbitration Institute attached to the Stockholm Chamber of Commerce.  The first U.S. case to consider this issue involved a Russian foreign economic association.
  In that case, a federal district court (i.e., a federal court of the first instance) held that the ICAC is a "tribunal" within the meaning of the statute.  Several subsequent decisions interpreted §1782 differently, however, holding that the statute does not extend to private arbitration proceedings.
  The Supreme Court did not directly address this issue in Advanced Micro Devices.  Nevertheless, in the course of discussing a related question, the Court quoted with approval a scholarly treatise which stated that the “term, ‘tribunal’ … includes … administrative as well as arbitral tribunals.”  


Since Advanced Micro Devices, three U.S. district courts have ruled that arbitral panels are “tribunals” within the meaning of § 1782.
  Two of those cases have involved parties from the Commonwealth of Independent States.  In Oxus Gold, a New Jersey district court held that an arbitration proceeding under the United Nations Commission on International Trade Law (UNCITRAL) constitutes a “foreign or international tribunal” within the meaning of § 1782.  That case involved a discovery request in aid of arbitration between an international mining group based in the United Kingdom and the Kyrgyz Republic. However, the holding does not, on its face, purport to disagree with prior precedent which held § 1782 is not applicable to private arbitration.  Rather, the court distinguished the arbitration proceeding before it from purely private arbitration, noting that the proceeding did not arise from a private contract, but rather from a bilateral investment treaty between the United Kingdom and Kyrgyzstan. Shortly after the decision of the New Jersey district court in Oxus Gold, the U.S. District Court for the Northern District of Georgia held that an arbitral panel in a purely private arbitration proceeding in Austria was a “tribunal” for the purposes of § 1782.  The arbitration at issue in that case was between Roz Trading Company and The Coca-Cola Export Company (CCEC), a subsidiary of Coca-Cola Company. Roz Trading entered into contract with CCEC in connection with a joint venture between CCEC and the government of Uzbekistan.  The arbitration was initiated by Roz Trading after the failure of the joint venture.  In addressing prior precedent, the court simply concluded that “[t]he Supreme Court’s decision in [Advanced Micro Devices] undermines the reasoning of [prior precedent holding contrary.]
  The district court granted Roz Trading’s request for discovery and Coca-Cola appealed the order. The issue is presently before the Eleventh Circuit Court of Appeal.
  More recently, a Minnesota district court came to the same conclusion in a case involving a discovery request for use in Israeli private arbitration.
  The court simply cited to the decision in Roz Trading as authority that an arbitration proceeding qualifies as a tribunal under § 1782. 

VI.
Litigation In U.S. Courts


Thus far, this article has considered the use of U.S. courts to provide assistance to judicial or arbitral proceedings taking place outside of the United States.  Another option which should not be overlooked is to file suit in a U.S. court on the merits of the claim (assuming, of course, that a U.S. court has subject matter jurisdiction over the claim and personal jurisdiction over the defendant, and the doctrine of forum non conveniens is not applied).  


Foreign parties are generally quite successful in U.S. courts.  An analysis of cases between American and non‑American parties decided in the U.S. federal courts between 1986 and 1994 found that foreign parties won eighty percent of the cases that they filed as plaintiffs, whereas the overall win rate for plaintiffs in the U.S. federal courts during this period was only sixty-four percent.  When American plaintiffs sue foreign defendants, moreover, the plaintiff win rate falls to fifty percent.  Thus, foreign plaintiffs fare better than American plaintiffs, and foreign defendants fare better than American defendants.

VII.
Conclusion


The continued expansion of commerce between the United States and Russia will be accompanied by an inevitable expansion in the number of civil disputes between Russian and American parties.  Interaction between Russian and American courts and arbitral tribunals has already become a frequent occurrence and will soon become routine.  One hopes that the results of such interactions will also become increasingly efficient and predictable.   
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